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THE GOVERNMENT MINUTE IN RESPONSE TO
THE ANNUAL REPORT OF
THE OMBUDSMAN 2021

Introduction

The Chief Secretary for Administration presented the Annual
Report of The Ombudsman 2021 (the Annual Report) to the Legislative
Council at its sitting on 7 July 2021. This Government Minute sets out the
Government’s response to the Annual Report. It comprises three parts —
Part I responds generally to issues presented in the section The
Ombudsman’s Review of the Annual Report; Parts II and III respond
specifically to the recommendations made by The Ombudsman in respect
of the full investigation and direct investigation cases in the Annual Report.



Part1
— Responses to Issues presented in the section
The Ombudsman’s Review of the Annual Report

The Government notes that The Ombudsman summarised nine
direct investigation and 167 full investigation cases in the Annual Report.
This Minute responds to the nine direct investigation and 71 full
investigation cases for which recommendations were made by The
Ombudsman. The vast majority of the 194 recommendations made by The
Ombudsman were accepted and have been or are being implemented by
the government departments and public bodies concerned.

2. The Ombudsman also highlighted that among the total number of
complaints received in 2020/21, 110 of them are about access to
information, which is a record high. Yet, in comparison with the total
number of requests for information made under the Code on Access to
Information (the Code) handled by the Government departments, the
number of complaints accounted for only about 1% of the total figure. The
Government understands that the public expects to see an open and
accountable Government. Government departments will continue to
handle each request for information in accordance with the Code.



Part I1
— Responses to recommendations in full investigation cases

Architectural Services Department

Case No. 2019/3570 — (1) Failing to properly monitor the construction
work of the cover for the passageway outside an MTR station, causing
delay in re-opening the passageway for public use; (2) Poor design of
the cover for protection against rain and sunshine; (3) Delay in adding
the sun-shield layer to the glass cover; and (4) Failing to consult the
District Council on the design of the cover

Background

3. In August 2019, the complainant lodged a complaint with the
Office of The Ombudsman (the Office) against the Architectural Services
Department (ArchSD), with regard to a district minor works project
involving the construction of a cover for a passageway in a playground
under the management of the Leisure and Cultural Services Department
(LCSD) outside an MTR station exit, and his allegations are summarised
as follows —

(a) the construction works originally scheduled for completion in
April 2019, was delayed to mid July 2019 in re-opening for public
use (Allegation (a));

(b) the new glass cover failed to perform its rain and sunshine
protection functions (Allegation (b));

(c) ArchSD had not yet added the sun-shield layer to the glass cover

when the complainant complained to the Office on 6 August 2019
(Allegation (c)); and

(d) ArchSD failed to submit the design of the cover to District Council

and consult LCSD and relevant District Office on the construction
works (Allegation (d)).



The Ombudsman’s observations

Allegation (a) and (c)

4. The completion date of the construction works was originally
scheduled for early April 2019. As the works site was located outdoors,
certain works processes were affected by inclement weather, and thus the
works were delayed and substantially completed in mid-May 2019. The
passageway could be re-opened for public use after completion of the
works. However, in response to the complainant’s concern on the need to
improve the sun-shading performance of the cover, ArchSD took on board
the complainant’s view and arranged to add a sun-shield layer to the cover
with the consent of LCSD. Since the works for adding a sun-shield layer
were subject to approval for additional funding and weather conditions, it
was understandable that the works could not be carried out until early
August 2019. Therefore, The Ombudsman considered Allegations (a)
and (c) unsubstantiated.

Allegation (b)

5. As observed by the staff of the Office in a site visit, the cover
could provide shelter to a large portion of the passageway. People walking
through the passageway could generally avoid getting drenched.
Therefore, it was inappropriate to conclude that the cover failed to perform
its rain shelter function.

6. However, as the cover was not fully extended to the wall on the
side adjacent to the area managed by the MTR Corporation Limited
(MTRCL), rain water could come through the MTRCL’s trellis. As such,
the cover failed to keep the part of the passageway and the seating bench
near the wall out of rain, and the seating bench there could not be used
during rainy days. The situation was indeed undesirable. The Ombudsman
considered that ArchSD should have liaised with MTRCL at the design
stage to ensure that the cover could provide proper shelter to the whole
passageway.

7. As for protection against sunshine, the original design of the cover
aimed to maximise the use of natural daylight. Upon knowing the
complainant’s concern about the sun-shading performance of the cover,
ArchSD arranged to add a sun-shield layer to the cover. The Ombudsman
considered that ArchSD had taken appropriate actions in handling the issue



on the sun-shading performance of the cover. In light of the above, The
Ombudsman considered Allegation (b) partially substantiated.

Allegation (d)

8. ArchSD submitted the design proposal to LCSD for consideration
in October 2017, and was invited to attend the meeting of the Working
Group on District Minor Works of the relevant District Council in March
2018 to respond to Members’ enquiries. With the approval of the District
Council on the design proposal and the additional funding required,
ArchSD delivered the construction works in accordance with the approved
scope of works and design. The Ombudsman considered that ArchSD had,
having regard to its responsibilities, provided assistance to LCSD, the lead
department for the project, in the consultation. Therefore, Allegation (d)
was unsubstantiated.

9. In conclusion, The Ombudsman considered this complaint
partially substantiated and recommended that ArchSD should closely
follow up the progress of the discussion between LCSD and MTRCL on
improving the rain protection coverage of the cover, with a view to
resolving the problem of having no shelter from rain at the part of the
passageway adjacent to the area managed by MTRCL as early as possible.

Government’s response

10. ArchSD accepted The Ombudsman’s recommendation and has
taken relevant follow-up actions. After close liaison with LCSD and
MTRCL, ArchSD completed the installation of additional metal flashing
along the edge of the cover adjacent to the MTRCL’s trellis on 15 May
2020 to prevent rain water dripping from the trellis onto the area under the
cover.



Buildings Department

Case No. 2020/1946(I) — (1) Partially withholding the requested
information; (2) Unreasonably levying a charge for providing the
information; (3) Requesting the complainant to pay at its headquarters
in person, thereby causing him undue inconvenience; (4) Failing to
assign, according to the Code on Access to Information, a directorate
officer one rank senior to the officer who made the original decision to
consider the request for review; and (5) Failing to advise him of the
channel to complain to this Office according to the Code on Access to
Information

Background

11. In accordance with the Code on Access to Information (the Code),
the complainant requested for a copy of Buildings Department (BD)’s
internal guidelines that BD had provided to The Office of The Ombudsman
(the Office) regarding a particular case (the requested information). After
the complainant had made payment of the relevant photocopying fees, BD
provided to the complainant one page of its internal guidelines on handling
amenity features (the document).

12. The complainant alleged that —

(a) The page number, scope and target of application, its version and
date, etc. of the document had not been stated. The complainant
considered the document provided was incomplete (Allegation (a));

(b) The guidelines on amenity features should fall under the category
of government documents normally provided free of charge and
should be available for download on the Internet. In accordance
with the Code, BD should not levy a charge for providing such
information (Allegation (b));

(c) BD initially requested the complainant to make payment at its
headquarters in person instead of issuing a general demand note
which allowed various payment methods, thereby deliberately
obstructing the complainant from obtaining the information
(Allegation (c));



(d) Failing to comply with the requirement of the Code to assign a
directorate officer one rank senior to the officer who made the
original decision, to consider the request for review on the
charge and the administrative arrangement of requiring the
applicant to pay at a designated place (Allegation (d)); and

(e) Failing to advise the complainant the proper complaint channel to
the Office as required under the Code in BD’s reply to the
complainant’s request for review (Allegation (e)).

The Ombudsman’s observations
Allegation (a)

13. BD only released part of the requested information to the
complainant but not all. Yet, while BD had agreed to provide the
document to the complainant, BD had not stated that there were other parts
of the documents that could be relevant to the requested information, nor
clearly explained its decision of withholding those parts of the documents,
nor quoted the relevant provisions of Part 2 of the Code as the reason for
the refusal.

14. The Office considered that, while BD had its justification to
release only partially the requested information, BD had violated the Code
and Clause 2.1.2(a) of the Code of Access to Information Guidelines on
Interpretation and Application (the Guidelines) in handling the
complainant’s request for information. Hence, Allegation (a) was
substantiated.

Allegation (b)

15. BD had clarified that the requested information was not one that
could normally be provided free of charge or downloaded from the Internet.
As such, it was not a violation of the Code for BD to charge a photocopying
fee for the document. Thus, Allegation (b) was unsubstantiated.

Allegation (c)

16. BD had explained the intention of the initial payment arrangement
(people tend to prefer making payment at the headquarter so as to avoid
delay or error, and staff of BD could answer enquiries on site) and the



follow-up arrangement upon review (a general demand note was issued to
the complainant within three days). The Office accepted BD’s
explanations. It would be more desirable should various payment methods
be made available at the beginning. Nevertheless, upon receipt of the
complaint, BD had promptly issued a general demand note to the
complainant, allowing the complainant to pay by other methods. Therefore,
the Office considered that there was no evidence showing BD had
intentionally obstructed the complainant from obtaining the information
through the payment arrangement.  Hence, Allegation (c) was
unsubstantiated.

Allegation (d)

17. Clause 1.25.3 of the Guidelines stipulated that any request for
review should be considered by a directorate officer at least one rank senior
to the officer who made the original decision. Therefore, regarding the
request for review on the levy of charge, BD should still follow the above
established procedures to consider the request for review, even though the
objection raised by the complainant was insufficient to change the original
decision. BD’s claim that such act was for effective use of departmental
resources was not an appropriate reason for non-compliance with the above
requirement. The Office considered that, whether to levy a charge for
information was one of the key issues when departments handle requests
for access to information. The Code and the Guidelines have also
explicitly stipulated whether and how to levy a charge. Therefore, BD
should regard the complainant’s objection on whether a charge should be
levied as a request for review under the Code, and handle it in accordance
with the procedures of a review.

18. Regarding the request for review on the payment arrangement,
there was no provision in both the Code and the Guidelines on the
department’s administrative arrangement for payment. Therefore, the
Office accepted BD’s explanations. In any event, having regard to the
complainant’s concern on the payment arrangement, the staff of BD had
readily accepted the complainant’s views and promptly issued a general
demand note to the complainant. The Office considered that the matter
should come to an end.

19. In summary, since BD did not follow Clause 1.25.3 of the
Guidelines to assign an officer of specified rank to consider the request for
review on levying a charge, Allegation (d) was partially substantiated.



Allegation (e)

20. BD admitted that in the reply, it had not advised the complainant
the proper complaint channel to the Office as required under the Code. As
BD had admitted being negligent, Allegation (e) was substantiated.

21. Overall, The Ombudsman considered this complaint partially
substantiated and recommended BD enhance staff training with a view to
strengthening their knowledge on the review mechanism and the scope of
application under the Code.

Government’s response

22. BD accepted The Ombudsman’s recommendation and had briefed
its staff through various internal meetings at different levels on The
Ombudsman’s comments and suggestions as well as the review
mechanism and scope of application under the Code. BD would continue
to arrange relevant training to strengthen its staff’s knowledge on the
provisions and requirements of the Code. Staff were also reminded to
strictly follow the requirements of the Code in handling application on
request for access to information by the public.



Correctional Services Department

Case No. 2019/2952 — Unavailability of underwear laundry service for
inmates

Background

23. The Complainant stated that each of the persons in custody (PICs)
serving sentences in Stanley Prison was issued with two blue T-shirts and
three underpants. If not wearing a T-shirt when doing exercise under the
hot weather, PICs would get sunburned. However, if they wore a T-shirt,
their T-shirts would be soaked with sweat, and so would their underpants.

24. Laundry service was only available every Monday and Thursday
in Stanley Prison. PICs might hand over their outer clothes for washing,
but underpants were not included (there was an institutional arrangement
for washing underpants, but in practice, the PICs responsible for collecting
laundry “would not collect” underpants). The complainant had put the
outer clothes together with underpants into the laundry bag on a
Monday/Thursday (the complainant was uncertain of the exact date).
However, when the clothes were returned to the complainant in the evening
on the same day, only the outer clothes were washed, but the underpants
were unwashed.

25. PICs might hand over their bed sheets and pillow cases for
washing every Wednesday. As the complainant considered that
underpants should not be washed together with bed sheets and pillow cases,
the complainant had never thought of handing over underpants for washing
on Wednesdays. For the remaining days of a week, i.e. Tuesday, Friday,
Saturday and Sunday, laundry bags would not be provided in Stanley
Prison. Therefore, PICs did not know where to hand over their underpants
if they wanted to have them washed.

26. To conclude, PICs in Stanley Prison were unable to have their
underpants washed through normal means, so they had no choice but to
wash their underpants and hang them to dry by themselves which were in
breach of relevant rules.

10



The Ombudsman’s observations

217. The Correctional Services Department (CSD) clarified that PICs
may have their outer clothes and pyjamas washed twice per week and have
their underpants washed daily. The Office of The Ombudsman (the Office)
considered CSD’s laundry arrangements not unreasonable.

28. The Office did not find any evidence indicating that laundry bags
were not provided in Stanley Prison on Tuesdays, Fridays, Saturdays and
Sundays.

29. The complainant claimed to have handed over underpants for
washing once, but the underpants were still unwashed when they were
returned. The complainant also claimed that PICs in Stanley Prison were
unable to have their underpants washed through normal means, so they had
no choice but to wash their underpants and hang them to dry by themselves.
Due to the lack of details of the incident and independent corroboration,
The Office was unable to ascertain whether the allegations were true.

30. In light of the above, the Ombudsman considered this complaint
against CSD was inconclusive. The Office also visited Stanley Prison
twice and interviewed randomly selected PICs, which all informed that
they could hand over underpants daily for washing if needed. The Office
was of the view that CSD has put in place a mechanism to accept
underwear from PICs for washing every day. For the sake of maintaining
personal hygiene, especially during hot summer days, CSD should
consider reminding or even requiring PICs to have their underpants
washed every day to ensure that they keep good personal hygiene and
healthy rehabilitative living habits.

Government’s response

31. CSD accepted the Ombudsman’s recommendation. CSD has
informed all heads of institutions of the recommendation, and relevant
notices have been posted at suitable places of institutions.

11



Correctional Services Department

Case No. 2020/0577(I) — Refusing to provide information about the
production and distribution of surgical masks between 2017 and 2019

Background

32. On 11 February 2020, the complainant lodged a complaint with
The Office of The Ombudsman (the Office) against the Correctional
Services Department (CSD).

33. The complainant made a request to CSD on 8 February 2020
pursuant to the Code on Access to Information (the Code) for the following
information in the past three years (i.e. from 2017 to 2019) —

(a) the number of masks manufactured by CSD (commonly known as
“CSI masks”) each year (Information (a));

(b) the number of CSI masks sold to the Government Logistics
Department (GLD) each year (Information (b));

(¢) the number of CSI masks sold to non-governmental organisations
(NGOs) each year (Information (¢)); and

(d) the list of NGOs to which CSI masks were sold each year and the
number of CSI masks sold to each of these NGOs each year
(Information (d)).

34. CSD replied in writing to the complainant on 11 February 2020.
Regarding Information (a) to (c), CSD stated that a monthly average of 1.1
million CSI masks were supplied to GLD in 2019, and a total number of
about 120 000 CSI masks were sold to NGOs in 2019 (full year). As for
Information (d), CSD stated that it could not be disclosed to the
complainant as it involved third parties.

35. The complainant was dissatisfied with CSD’s decision to provide
Information (a) to (c) in 2019 only and refuse the provision of Information
(d). Regarding Information (d), the complainant claimed that the
information was related to whether the CSI masks were used appropriately,
and did not involve any sensitive or personally identifiable information.

12



Therefore, the disclosure of such information was in the public interest and
would not prejudice the related parties.

The Ombudsman’s observations
Information (a) to (c)

36. CSD admitted that it missed providing Information (a) to (¢) in
2017 and 2018 in its replies to the complainant on 11 February 2020.
Following the intervention of the Office, CSD has taken the initiative to
review the case. As a result, CSD provided the requested information to
the complainant and reminded the staff concerned that extra care should
be taken in handling requests for information with a view to preventing the
recurrence of similar incidents.

Information (d)

37. The Office concurred with CSD that Information (d) involved
third parties. Such information involved individual NGOs and the
respective numbers of CSI masks supplied to those NGOs in the past three
years. Whether such information is sensitive information of individual
NGOs which should be kept confidential depends on whether a
Confidentiality Agreement has been included in the contracts between
CSD and the NGOs, and whether the NGOs have expressed their
willingness to disclose the information when being consulted by CSD.

38. According to paragraph 2.14 (a) of the Code, CSD should
consider whether Information (d) requested by the complainant is held by
“a third party under an explicit or implicit understanding that it would not
be further disclosed” before deciding on whether the information should
be disclosed to the complainant. Since CSD has never disclosed
Information (d) before, it is understandable that great importance is
attached to the wish of the NGOs concerned that CSD would not disclose
the information without consulting them. However, before receiving the
draft Investigation Report prepared by the Office, CSD did not consult all
the involved NGOs, but instead assumed all the other NGOs involved did
not consent to disclose such information based on the verbal opinion of
one NGO. The basis for the decision is considered not tenable.

39. CSD also stated that the number of CSI masks supplied to NGOs
only accounted for about 1% of its annual mask production. Given the
small proportion, CSD considered that Information (d) did not constitute

13



essential public interest. While the Office does not negate the use of “the
small proportion” as a criterion by CSD, “small proportion” is only one of
the criteria to determine the significance of public interest.

40. In fact, the production of CSI masks involves the use of public
resources. At the time when the complainant made a request for the
information, there was a dire shortage of masks in the market, coupled with
media reports about suspected abuse of CSI masks. This not only aroused
wide public concern or even suspicion, but also affected the public image
and reputation of the relevant government departments and NGOs. While
the Office agrees with CSD that the unwillingness of certain NGOs to
disclose their names should be taken into account, it would be unfair to
CSD and those NGOs supplied with CSI masks if clarification were not
made in time, leaving the public to further speculate or even allowing false
rumours to proliferate and spread further through various channels.
Therefore, the Office is of the view that CSD should proactively explain
to the complainant the concerns of the relevant NGOs, and consider
disclosing as far as possible the number of CSI masks supplied to the
NGOs without disclosing their names. The Office believes that CSD could
help clarify false rumours and restore public confidence if it discloses the
information as far as possible to remove the doubts of the public, upholding
the principles of openness and transparency and paying regard to the
willingness and interests of the concerned NGOs.

41. Overall, The Ombudsman considered that the fact that CSD
missed providing the complainant with part of Information (a) to (c), and
its decision to refuse the provision of Information (d) to the complainant
were not in compliance with the requirements of the Code. Therefore, the
complaint was considered substantiated.

42. The Ombudsman recommended that CSD to review the
complainant’s request for Information (d) and continue to consult those
NGOs that have not given a reply regarding the complainant’s request,
with a view to considering if it is feasible and how to disclose Information
(d) to the complainant as far as possible without disclosing the names of
all or some of the concerned NGOs.

Government’s response

43. CSD accepted The Ombudsman’s recommendations. CSD has
reviewed the complainant’s request for Information (d) and consulted all
the concerned NGOs. After assessment, CSD provided the relevant

14



information which can be disclosed to the complainant on 28 September
2020.

15



Correctional Services Department

Case No. 2020/0912(I) — Refusing to provide information about the
production and distribution of surgical masks between 2015 and 2019

Background

44.

The complainant sent two emails to the Correctional Services

Department (CSD) on 15 February 2020 requesting the following
information —

(a)

(b)

(c)

(d)
(e)

09

(2

the date from which CSD stopped supplying masks to non-
governmental organisations (NGOs);

the information about the sale of masks to government
departments and NGOs by CSD within the past five years before
the outbreak of the epidemic, including the names of government
departments and NGOs to which masks have been donated or sold,
the date of donation/purchase, the number of masks donated/sold
and the selling prices (Information on sale of masks before
pandemic);

the information about the sale of masks to government
departments and NGOs between the outbreak of the epidemic and
the date of the request for information, including the names of
government departments and NGOs to which masks have been
donated or sold, the date of donation/purchase, the number of
masks donated/sold and the selling prices;

the procedures for the handling of the masks after production;

the criteria adopted by CSD for determining whether to donate or
sell masks to government departments and NGOs;

the channels through which other NGOs applied for purchase or
donation of masks or other CSD products before the outbreak of
the epidemic;

whether any NGOs have been provided with any other products
manufactured by CSD? If yes, please provide the information
within the past five years before the outbreak of the epidemic,

16



including the names of the products, a list of the NGOs to which
such products have been donated or sold, dates of
donation/purchase, the numbers of products donated/sold and the
selling prices;

(h) the number of masks held in stock by CSD as at the date of the
request for information; and

(1) the daily numbers of masks manufactured before and after the
outbreak of epidemic.

45. In its written reply to the complainant on 24 February 2020, CSD
stated that the masks manufactured by CSD (CSI masks) were mainly
supplied to the Government Logistics Department (GLD) for distribution
to government departments. In 2019, a monthly average of about 1.1
million CSI masks were supplied to the GLD, and a total number of about
120 000 CSI masks were sold to NGOs like social welfare organisations
and schools in 2019 (full year). In response to the epidemic situation and
the request by the GLD for increasing the production output of CSI masks,
CSD ceased taking orders from NGOs and raised the monthly output of
CSI masks to about 2.5 million. As for the names of the related NGOs and
the numbers of masks ordered, CSD considered that it was third party
information as defined by the Code on Access to Information (the Code)
and therefore would not disclose it to the complainant.

46. The complainant was not satisfied with the reply from CSD and
therefore lodged a complaint against CSD with The Office of The
Ombudsman (the Office).

The Ombudsman’s observations

47. CSD admitted that it missed providing the information requested
in its reply to the complainant on 24 February 2020. Following the
intervention of the Office, CSD has taken the initiative to review the case,
and such response is considered desirable. Except for the Information on
sale of masks before pandemic that relates to NGOs, CSD has provided all
the requested information to the complainant, and advised the staff
concerned that requirements in the Code should be adhered to when
handling similar requests for information in future.

48. Concerning the Information on sale of masks before pandemic
that relates to NGOs, the Office concurred with CSD that the information

17



requested involved third parties. Such information involved individual
NGOs, the respective dates on which they were sold the CSI masks and the
respective numbers of masks sold. Whether such information is sensitive
information of individual NGOs which should be kept confidential
depends on whether such a confidentiality term has been included in the
contracts between CSD and the NGOs, and whether the NGOs have
expressed their willingness to disclose the information.

49. According to paragraph 2.14(a) of the Code, CSD should consider
whether the information requested by the complainant is held by “a third
party under an explicit or implicit understanding that it would not be
further disclosed” before deciding on whether the information should be
disclosed to the complainant. Since CSD has never disclosed the
Information on sale of masks before pandemic before, it was
understandable that great prudence was exercised taking into account the
wish of the NGOs concerned that CSD would not disclose the information
without consulting them. However, before declining the request for such
information by the complainant, CSD did not consult all the involved
NGOs, but instead assumed all the other NGOs involved did not consent
to disclose such information based on the verbal advice of NGOs. The
basis for the decision was considered not tenable.

50. CSD also stated that the number of CSI masks supplied to NGOs
only accounted for about 1% of its annual mask production. Given the
small proportion, CSD considered that the information requested did not
constitute essential public interest. While the Office does not negate the
adoption of “the small proportion” as a criterion by CSD, “small proportion”
is only one of the criteria to determine the significance of public interest.

51. In fact, the production of CSI masks involves the use of public
resources. At the time when the complainant made a request for the
information, there was a dire shortage of masks in the market, coupled with
media reports about suspected abuse of CSI masks. This not only aroused
wide public concern or even suspicion, but also affected the public image
and reputation of the relevant government departments and NGOs. While
the Office agrees with CSD that the willingness of the concerned NGOs
should be taken into account, it would be unfair to CSD and those NGOs
supplied with CSI masks if clarification were not made in time, leaving the
public to further speculate or even allowing false rumours to proliferate
and spread further through various channels. Therefore, the Office was of
the view that CSD should proactively explain to the complainant the
concerns of the relevant NGOs, and consider disclosing as far as possible
the number of CSI masks supplied to the NGOs without disclosing their

18



names. The Office believed that CSD could help clarify false rumours and
restore public confidence if it discloses the information as far as possible
to remove the doubts of the public, thereby upholding the spirit of the Code
and paying regard to the willingness and interests of the concerned NGOs.

52. The Ombudsman believed that the handling of the complainant’s
request for various pieces of information by CSD did not comply with the
requirements of the Code. Therefore, The Ombudsman considered this
complaint substantiated. The Ombudsman recommended that CSD to
review the complainant’s request for the Information on sale of masks
before pandemic that relates to NGOs, and continue to consult those NGOs
that have not given a reply regarding the complainant’s request, with a
view to considering if it is feasible and how to disclose the Information on
sale of masks before pandemic to the complainant as far as possible with
or without disclosing the names of all or some of the concerned NGOs.

Government’s response

53. CSD accepted The Ombudsman’s recommendations and has
reviewed the complainant’s request for the Information on sale of masks
before pandemic and consulted all the concerned NGOs. After assessment,
CSD provided the relevant information which can be disclosed to the
complainant on 18 November 2020.
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Correctional Services Department

Case No. 2020/0971(I) — Refusing to provide information about the
surgical masks produced and distributed by the Department

Background

54. On 1 April 2020, the complainant who works for a media
organisation as a reporter lodged a complaint with The Office of The

Ombudsman (the Office) against the Correctional Services Department
(CSD).

55. The complainant made a request to CSD on 13 February 2020 via
email pursuant to the Code on Access to Information (the Code) for the
following information about the masks manufactured by CSD (commonly
known as “CSI masks”) —

(a) the number of CSI masks manufactured by CSD between 1
January and 12 February 2020 (the Said Period);

(b) the number of CSI masks manufactured by CSD during the Said
Period for distribution to non-governmental organisations (NGOs);

(c) the list of NGOs supplied with CSI masks by CSD during the Said
Period;

(d) the number of CSI masks manufactured by CSD during the Said
Period for distribution to government departments, and the
respective numbers of CSI masks distributed to various
government departments;

() the number of CSI masks manufactured by CSD during the Said
Period that are still kept in stock without distributing to any parties;

(f) whether the NGOs were required to pay for the purchase of the
CSI masks;

(g) the cost price of a CSI mask, the selling price of a CSI mask to
NGOs and the respective selling prices to different NGOs;
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(h) whether CSI masks can be provided for use by the family members
of the recipients;

(1) in what year CSD started production of CSI masks;

(j) the current number of staff members of CSD engaged in mask
production;

(k) the respective numbers of CSI masks manufactured by CSD in
2017 and 2018; and

(1)  whether it is illegal to resell CSI masks; if yes, what the relevant
penalties are.

56. In its written reply to the complainant on 18 February 2020, CSD
stated that a monthly average of about 1.1 million CSI masks were supplied
to the Government Logistics Department (GLD) in 2019, and a total
number of about 120,000 CSI masks were sold to NGOs in 2019 (full year).
In response to the epidemic situation and the request from GLD for
increasing the production output of CSI masks, CSD ceased taking orders
from NGOs.

57. On 19 February 2020, the complainant emailed CSD stating that
the 12 pieces of information requested was not provided in CSD’s reply.
On 27 March 2020, CSD emailed to inform the complainant that the
information requested was third party information as defined by the Code.
After considering the nature of the information and related facts, CSD
would not disclose the information.

58. The complainant was not satisfied with the reply from CSD since
CSD did not provide the information requested in the 12 items in
accordance with the Code.

The Ombudsman’s observations

59. CSD admitted that the requested information was not provided in
its replies to the complainant on 18 February and 27 March 2020.
Following the intervention of the Office, CSD has taken remedial actions
by providing the requested information to the complainant, and reminding
the staff concerned that extra care should be taken in handling requests for
information in future with a view to preventing the recurrence of similar
incidents.
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60. It was undesirable for the staff concerned of CSD not to act in
accordance with the requirements of the Code when they first received the
request for information made by the complainant. For this reason, The
Ombudsman considered that this complaint substantiated. The subsequent
remedial actions taken by CSD after reviewing the case are considered
appropriate.

61. The Ombudsman recommended CSD to learn from this case and
enhance training for its staff to ensure that they are in strict compliance
with the requirements of the Code in handling requests for information by
members of the public.

Government’s response

62. CSD accepted The Ombudsman’s recommendations. A relevant
training seminar was held on 23 February 2021.
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Correctional Services Department

Case No. 2020/1006(I) — Refusing to provide information about the
production and distribution of surgical masks in 2019

Background

63. The complainant made a request to the Correctional Services
Department (CSD) under the Code on Access to Information (the Code)
on 8 February 2020 for the following information —

(a) a list of non-governmental organisations (NGOs) to which filter
masks produced by CSD (commonly known as CSI masks) were
sold in 2019, and the respective dates of purchase and numbers of
CSI masks sold to them (Information (a));

(b) the production cost (including the labour cost) of a CSI mask, and
the price at which a CSI mask was sold to the NGOs (Information

(b));

(c) whether the sale of CSI masks constituted a reason for the
availability of CSI masks on the market (Information (¢)); and

(d) the channels through which CSI masks can be procured
(Information (d)).

64. On 27 March 2020, CSD replied to the complainant in writing that
the request was rejected since the information requested was “information
held by a third party” as defined in paragraph 2.14 of the Code. On 5 April,
the complainant requested CSD to review the above decision. On 24 April,
CSD replied to the complainant after the review. In respect of Information
(b) to (d), CSD stated that the masks produced by CSD were mainly
supplied to the Government Logistics Department with a small quantity
being sold to NGOs, including social welfare organisations and schools.
In 2019, CSD sold a total of about 120 000 CSI masks to NGOs at the cost
price of about $0.13 per mask on average. Regarding the suspected sale or
use of CSI masks in the community, CSD would assist other law
enforcement departments to take follow-up actions regarding those cases.
With respect to Information (a), CSD stated that it could not be disclosed
to the complainant as it involved third parties.
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65. The complainant was dissatisfied with CSD’s refusal to provide
Information (a). He considered that the decision of CSD to reject the
request for such information on the ground that it involved third parties
was a misinterpretation of the Code.

The Ombudsman’s observations

Information (a)

66. The Office of The Ombudsman (the Office) concurred with CSD
that Information (a) involves third parties. Such information involves
individual NGOs, the respective purchase dates and the respective
numbers of CSI masks sold to them in 2019. Whether such information is
sensitive information of individual NGOs which should be kept
confidential depends on whether such a confidentiality term has been
included in the contracts between CSD and the NGOs, and whether the
NGOs have expressed their willingness to disclose the information.

67. According to paragraph 2.14(a) of the Code, CSD should consider
whether the information requested by the complainant is held by “a third
party under an explicit or implicit understanding that it would not be
further disclosed” before deciding on whether the information should be
disclosed to the complainant. Since CSD has never disclosed Information
(a) before, it is understandable that great prudence was exercised taking
into account the wish of the NGOs concerned that CSD would not disclose
the information without consulting them. However, before declining the
request for such information by the complainant, CSD did not consult all
the involved NGOs, but instead assumed all the other NGOs involved did
not consent to disclose such information based on the verbal opinion of
one NGO. The basis for the decision was considered not tenable.

68. CSD also stated that the number of CSI masks supplied to NGOs
only accounted for about 1% of its annual mask production. Given the
small proportion, CSD considered that Information (a) did not constitute
essential public interest. While the Office did not negate the adoption of
“the small proportion” as a criterion by CSD, “small proportion” was only
one of the criteria to determine the significance of public interest.

69. Although the complainant requested CSD to provide the
information in his personal capacity on 8 February 2020, and did not
explain specifically how the request involved public interest, the
complainant stated in the email that the production of CSI masks “involves
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the use of public funds” in requesting the information, and even queried in
his email to CSD dated 5 April 2020 that whether “the third parties” to
which the masks sold were involved in “the use of masks for making profit
by unscrupulous persons”. The production of CSI masks involves the use
of public resources. At the time when the complainant made a request for
the information, there was a dire shortage of masks in the market, coupled
with media reports about suspected abuse of CSI masks. This not only
aroused wide public concern or even suspicion, but also affected the public
image and reputation of the relevant government departments and NGOs.
While the Office agreed with CSD that the willingness of the concerned
NGOs should be taken into account, it would be unfair to CSD and those
NGOs supplied with CSI masks if clarification were not made in time,
leaving the public to further speculate or even allowing false rumours to
proliferate and spread further through various channels. Therefore, the
Office was of the view that CSD should proactively explain to the
Complainant the concerns of the relevant NGOs, and consider disclosing
as far as possible the respective dates on which the CSI masks were
supplied to the NGOs and the respective numbers without disclosing their
names. The Office believed that CSD could help clarify false rumours and
restore public confidence if it disclosed the information as far as possible
to remove the doubts of the public, while upholding the spirit of the Code
and paying regard to the willingness and interests of the concerned NGOs.

Information (b) to (d)

70. CSD admitted that it missed providing the information requested
in items (b) to (d) by the complainant in its reply to him on 27 March 2020.
Following the review of the case, CSD has provided to the complainant
Information (b) to (d), and advised the staff concerned that they should be
careful when handling similar requests for information in future in order
to avoid recurrence of similar incidents.

71. The Office considered that both the process through which the
decision to reject the request by the complainant for Information (a) was
made, and the fact that CSD missed handling the complainant’s request for
Information (b) to (d) did not comply with the relevant requirements of the
Code. Therefore, The Ombudsman considered this complaint
substantiated and recommended CSD to review the complainant’s request
for Information (a), and continue to consult those NGOs that have not
given a reply regarding the complainant’s request, with a view to
considering if it is feasible and how to disclose Information (a) to the
complainant as far as possible with or without disclosing the names of all
or some of the concerned NGOs.
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Government’s response

72. CSD accepted The Ombudsman’s recommendations. CSD
reviewed the complainant’s request for Information (a) and consulted all
the concerned NGOs. After assessment, CSD provided the relevant
information which can be disclosed to the complainant on 18 November
2020.
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Customs and Excise Department

Case No. 2020/2075(I) — Refusing to provide information about the
quantities of personal protective equipment distributed to the
Department and its stock levels in 2020

Background

73. The complainant emailed the Customs and Excise Department
(C&ED) on 3 March 2020 and made a request under the Code on Access
to Information (the Code) for information about different types of anti-
epidemic supplies (including surgical masks (but not limited to masks
manufactured by the Correctional Services Department (CSI masks)), N95
masks, protective gowns, protective coverall suits, 50ml alcohol-based
handrub, 50ml alcohol-based handrub gel and bleach) —

(a) the quantities of the above anti-epidemic supplies distributed by
the Government Logistics Department (GLD) to C&ED from 23
January to 29 February 2020 (Information (a));

(b) the inventory of the above anti-epidemic supplies of C&ED on 23
January 2020 (Information (b)); and

(c) the inventory of the above anti-epidemic supplies of C&ED on 29
February 2020 (Information (c))

74. On 23 April 2020, C&ED emailed and informed the complainant
that the request was refused. C&ED indicated that the GLD and C&ED
were doing their best at that time to procure anti-epidemic supplies through
different means and channels. Given that the global demand for anti-
epidemic supplies had risen sharply, the Government had faced fierce
competition when procuring anti-epidemic supplies. Thus, disclosure of
the related information would undermine the bargaining power of the
C&ED and other Government departments in the procurement of anti-
epidemic supplies. C&ED relied on paragraph 2.9 of the Code when
explaining its refusal of the request.

75. C&ED received an email from the complainant on 24 April 2020
requesting for a review of the decision. On 14 May 2020, C&ED indicated
to the complainant that it was still considered inappropriate to disclose the
related information the avoidance of undermining the Government’s
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bargaining power in the procurement of anti-epidemic supplies. As such,
C&ED upheld the decision of refusal.

76. The complainant opined that the requested information did not
involve sensitive information such as the Government’s procurement
procedures, the purchase price and the names of suppliers. In addition, the
quantities of anti-epidemic supplies distributed in the Government
departments were related to the occupational safety and health of the staff
of various departments, and the public’s considerations when receiving
public service which was of great public interest. Furthermore, given that
the epidemic situation in Hong Kong as well as the worldwide procurement
of anti-epidemic supplies had been eased, the Government had no reason
to refuse the disclosure of the information to the complainant at that time.
The complainant therefore lodged a complaint with the Office of The
Ombudsman (the Office) against C&ED’s refusal.

The Ombudsman’s observations

Information (a) to (c) relating to masks

77. C&ED indicated that disclosure of information on information
relating to masks in Information (a) to (¢) would undermine the bargaining
power of C&ED and other government departments in the procurement of
masks in the commercial market. The Office noted C&ED’s concern.

78. Nevertheless, The Office noticed that the Financial Services and
the Treasury Bureau (FSTB), being the housekeeping bureau of GLD,
publicly admitted in a press release issued on 7 February 2020 that GLD
had a limited stock of about 12 million masks (of which three million were
non-CSI masks) for the needs of Government departments. On 16
February, FSTB mentioned in another press release that the Government
had kept the overall consumption of masks at about 8 million per month,
with GLD’s stock of about 12 million masks at that time, the stock kept by
individual departments and CSD’s production, the total stock of masks
could only last for about two months. On the other hand, the Government
had earlier disclosed through a press release on 26 January that the monthly
production of CSI masks of CSD was 1.1 million on average.

79. The Office was of the view that it is indisputable that there was a
global shortage of masks at that time, and that CSD’s production of CSI
masks could not meet the demand of Government departments. Moreover,
the Government had made it public that its stock of masks for various
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departments could only last for about two months. Given that the supply
side knew fully well on the demand of the buyers, there was no sign to
show that C&ED’s disclosure of information relating to masks in
Information (a) to (¢) would further undermine the bargaining power of
GLD in sourcing masks through commercial channels. As such, The
Office considered that C&ED had been over cautious about the possible
consequences of disclosing the requested information.

80. Besides, a critical shortage of masks and occasional rumours
about the misuse of CSI masks had attracted much concern and doubts
from the public. There had also been calls for the Government’s
explanation on the production and sale of CSI masks, rendering “masks”
an issue of public interest. The Office opined that disclosure of
information relating to masks in Information (a) to (c¢) could address the
public’s misunderstanding that the Government was ‘“‘concealing”
information on the consumption of CSI masks.

81. In light of the above, when considering whether information
relating to masks in Information (a) to (c) should be disclosed, C&ED had
not given due consideration to all circumstances, including the public
interest involved in disclosure.

Information (a) to (c) relating to other anti-epidemic supplies

82. Unlike the information relating to masks, the information about
the other anti-epidemic supplies in Information (a) to (c), including the
types of anti-epidemic supplies and the supply, stock and consumption of
anti-epidemic supplies by C&ED and other Government departments, had
never been released.

83. The Office considered that the disclosure of the information might
enable suppliers to grasp the relevant situation and project the demand of
the Government for the anti-epidemic supplies more readily, which might
affect the Government’s ability in bargaining and negotiating for more
favourable contract terms in procurement, thus adversely impacting on the
procurement work of C&ED and various departments. As such, The
Office considered it justify for C&ED to invoke paragraph 2.9 of the Code
to refuse the complainant’s request for information on the other anti-
epidemic supplies in Information (a) to (c).

84. In view of the above, The Ombudsman considered that when
handling the complainant’s request for information, C&ED’s

29



consideration was not comprehensive and part of its decision (i.e. decision
relevant to the request for mask-related information) did not accord with
the spirit of the Code. Therefore, this complaint is partially substantiated.
The Ombudsman recommended C&ED to draw lessons learnt from this
case and strengthen its staff training, so as to ensure its staff will carefully
consider each item of request and relevant factors, and strictly comply with
the requirements of the Code and its Guidelines on Interpretation and
Application (the Guidelines) when handling requests for information.

Government’s response

85. C&ED accepted The Ombudsman’s recommendation and would
strengthen relevant staff training. Officers responsible for handling data
access requests by members of the public were also reminded to consider
each and every request and their relevant factors carefully, and act in strict
compliance with the Code and the Guidelines in future.
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Department of Health

Case No. 2020/1710 — (1) Unreasonably requiring patients to make the
first appointment in person; and (2) A hotline staff member being
unfriendly and unhelpful

Background

86. The complainant has been diagnosed with cancer and given a
referral letter by a doctor for receiving a genetic test at Department of
Health (DH)’s Clinical Genetic Service (CGS). DH’s website stated that
new patients of CGS had to make an appointment in person. The
complainant called CGS on 1 June 2020 to enquire if alternative means for
making appointments would be accepted. Allegedly, the officer who
answered the call (Officer A) was unfriendly and offensive in replying that
the complainant might not be eligible for the test, that the relevant clinic
would have to first confirm the complainant’s eligibility by checking the
referral letter and that the complainant or representative must come in
person to submit the document instead of mailing the document to CGS.

87. The complainant considered it inconsiderate of DH to require new
CGS patients to make the first appointment in person (Allegation (a)). The
complainant was also dissatisfied with the attitude of Officer A
(Allegation (b)).

The Ombudsman’s observations

Allegation (a)

88. Traveling takes time and effort. It is especially so for chronic
patients. As such, The Office of The Ombudsman (the Office) considered
that visits to clinics should only be required for medical purposes as far as
practicable, especially in times of pandemic like COVID-19. Moreover,
with technological development it is reasonable for the public to expect
that procedures such as booking of medical appointments can be
streamlined.

89. For purposes like triage which can only be done through face-to-
face assessment by a medical professional with the patients, it is
understandable and reasonable to require patients to visit the clinics before
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formal consultation. In the case of The Genetic Counselling Clinic (GCC),
the Office noted that, however, patients were required to make the first
appointment in person to serve the mere purpose of form-filling,
submission and verification of documents. Assessment on eligibility of
genetic test would only be done during the consultation on the scheduled
appointment date. While the Office noted DH’s concern about the risks
involved in accepting alternative means of making appointment, the Office
considered those risks not to be so high as to justify the inconvenience and
difficulties brought about by requiring patients to come in person. In fact,
DH had told the Office that some of its out-patient services do accept
booking by phone/or by fax. The Office also considered the risk of lack of
contact information of the patient to be negligible, as, being the one
seeking medical consultation, a patient’s reasonable reaction would be to
contact CGS proactively if he/she has not heard from CGS after submitting
documents by fax, mail or email. Besides, DH could have offered patients
the option of submitting documents by other means after due explanation
of the risks involved.

90. The complainant intended to make an appointment with CGS in
June 2020. At that time, the arrangements for non-urgent patients whose
doctor/clinic/hospital has not sent out the referral letter to CGS were to
have the patient make an appointment with CGS in person instead of by
mail, fax or email. The Office considered that, at that time, DH was overly
cautious in requiring patients to submit documents only in person (either
by the patients themselves or by their representatives).

91. Based on the above analysis, The Ombudsman considered
Allegation (a) substantiated.

92. The Office was pleased to learn that DH has allowed more
flexibility since September 2020 by accepting making the first
appointment by fax or by registered mail if patients cannot visit CGS in
person.

93. The Office also noted that in recent years, the Hospital Authority
(HA) had already developed a mobile app for making appointments and
DH was liaising with HA so that GCC patients may make use of the app
to make appointments. The Office considered that a favourable temporary
arrangement. In the long-run, DH should develop its own online portal so
that patients of the Department’s out-patient services can submit
documents and make appointments via electronic means. So doing is
convenient and risks of lost mail and communication failure can be kept to
a minimum.
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94, The Office was pleased to note that an enhancement project was
underway to include direct electronic appointment booking by DH clients.

Allegation (b)

95. In the absence of corroborative evidence such as telephone
recording, The Office was unable to ascertain what exactly was said
between the complainant and Officer A or Officer A’s manner during the
conversation of 1 June 2020. However, The Office noted that the
complainant’s allegation of some of the things Officer A had told her,
including that patients should make an appointment in person and that CGS
would check the complainant’s referral letter, in line with the actual
practice of CGS. The Office therefore did not find impropriety in Officer
A in making such replies.

96. Based on the above analysis, The Ombudsman considered
Allegation (b) unsubstantiated.

97. In any event, DH reminded Officer A to communicate with
members of the public in good manners and would provide training for
improvement. The Ombudsman considered DH’s follow-up actions to be
proper.

98. In sum, The Ombudsman considered this complaint partially
substantiated and recommended DH to —

(a) continue to liaise with HA on making it possible for GCC patients
to use “BookHA” to make an appointment;

(b) keep monitoring and, if possible, speed up the implementation of
the enhancement project so that DH patients can make
appointments via DH’s online portal early; and

(c¢) provide adequate training to ensure CGS staff will be aware of any
updated arrangements for appointment booking and will deliver
the messages to members of the public in a proper manner.

Government’s response

99. DH accepted The Ombudsman’s recommendation and has taken
appropriate follow-up actions.

33



100. CGS of DH has continued to liaise with HA on the use of
“BookHA” app for GCC patients to make appointments. HA indicated
that the extension of “BookHA” app to cover GCC could be further
discussed after the Department of Paediatrics of the Hong Kong Children
Hospital (HKCH) is covered by “BookHA”, which is scheduled in 2022.
In the meantime, patients can make the first appointment by fax or by mail
directed to CGS if they cannot come in person.

101.  Although the “BookHA” app has yet to be extended to HKCH,
services on the one-stop mobile platform of “HA Go” developed by HA,
such as checking appointments made in HA hospitals or clinics and paying
HA bills and drug charges, have already been available for patients in
HKCH, including GCC patients, since August 2021. CGS will continue to
arrange regular meetings with SOPD team of HKCH for the update and
discussion on the arrangement.

102.  Despite the ever-increasing and intense workload related to
development of new IT systems on urgent basis to support public health
measures against COVID-19 pandemic, development work of the new
Clinical Information Management System, which includes the direct
electronic appointment booking function, is progressing according to
schedule. The overall project schedule will continue to be monitored
closely by the existing governance structure.

103. Relevant frontline staff of CGS had been briefed about the
updated arrangement for appointment booking. A briefing was held on 24
February 2021 to remind relevant frontline staff of the updated
arrangement. CGS had also arranged frontline staff to attend a one-day
workshop in handling confrontational situations in customer services on
23 March 2021 to improve the communication skills when delivering
messages to members of the public.
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Department of Health

Case No. 2020/2077(I) — Refusing to provide information about the
quantities of personal protective equipment distributed to the
Department and its stock levels in 2020.

Background

104. On 3 March 2020, the complainant requested via email to the
Department of Health (DH) for information pursuant to the Code on
Access to Information (the Code) about different types of anti-epidemic
supplies (including surgical masks (but not limited to masks manufactured
by the Correctional Services Department (CSI masks)), N95 masks,
protective gowns, protective coverall suits, 50ml alcohol-based handrub,
50ml alcohol-based handrub gel and bleach) including —

(a) From 23 January to 29 February 2020, the respective quantities of
the above anti-epidemic supplies distributed by the Government
Logistics Department (GLD) to DH (Information (a));

(b) As at 23 January 2020, the respective stock levels of the above
anti-epidemic supplies maintained by DH (Information (b)); and

(c) As at 29 February 2020, the respective stock levels of the above
anti-epidemic supplies maintained by DH (Information (c)).

105. On 22 April 2020, DH replied to the complainant by email that
due to the global surge of demand for anti-epidemic supplies and the keen
competition as a result faced by the Government in procuring them, DH
declined to disclose the information requested as it would undermine the
Government’s bargaining power in the procurement process. The
complainant subsequently applied for a review of its decision on the same
day by email.

106. The complainant opined that the requested information did not
involve sensitive information such as the Government’s procurement
procedures, the purchase price and the names of suppliers. In addition, the
quantities of anti-epidemic supplies distributed in the Government
departments were related to the occupational safety and health of the staff
of various departments, and the public’s considerations when receiving
public service which was of great public interest. Furthermore, given that
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the epidemic situation in Hong Kong as well as the worldwide procurement
of anti-epidemic supplies had been eased, the Government had no reason
to refuse the disclosure of the information to the complainant at that time.
The complainant therefore lodged a complaint with the Office of The
Ombudsman (the Office) alleging that DH’s refusal to disclose the
requested information was groundless.

107. After The Office launched a full investigation into the case, DH
completed the review of the case and replied to the complainant on 29 July
2020 by email, indicating that since both local and global demand for anti-
epidemic supplies remained keen amid a persistently severe epidemic with
community outbreaks setting in and spreading onto different strata of
society, disclosure of such information was still inappropriate at the time
as it might undermine the bargaining power of the Government during the
procurement process. DH therefore upheld its decision against disclosure
of the information requested. An explanation together with an apology to
the complainant was made in the e-mail for the delay in responding.

The Ombudsman’s observations

Information (a) to (c) relating to masks

108. DH indicated that disclosure of information on Information (a) to
(c) relating to masks would undermine the bargaining power of GLD in the
procurement of masks in the commercial market. The Office noted DH’s
concern.

109. However, The Office noticed that on 7 February 2020, the
Financial Services and Treasury Bureau (FSTB), which was responsible
for overseeing GLD, publicly admitted through a press release that the
stock of masks maintained by GLD was not sufficient, with only around
12 million masks (including around 3 million non-CSI masks) for use by
government departments. On 16 February 2020, FSTB further indicated
through a press release that the total mask usage by government
departments had been maintained at about 8 million masks per month.
Taking into account the 12 million or so masks kept by GLD at that time,
the stocks kept by individual departments and those produced by the
Correctional Services Department (CSD), the masks available would only
be sufficient for about two months. On the other hand, as early as on 26
January 2020, the Government revealed through a press release that CSD
produced an average of 1.1 million CSI masks per month.
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110. The Office opined that the global supply of masks was
indisputably inadequate at the time. It had been made public that the
production capacity of CSD was insufficient to meet government
departments’ operational needs and the stock was only enough for about
two months. Given that the supply side knew fully well on the demand of
the buyers, there was no sign to show that DH’s disclosure of information
relating to masks in Information (a) to (¢) would further undermine the
bargaining power of GLD in sourcing masks through commercial channels.
Therefore, The Office considered that DH was over cautious over the
possible consequences of disclosing information relating masks.

111. Furthermore, amid a severe shortage of mask supply on the
market then, rumours of suspected abuse of CSI masks, while causing
widespread public concern and even doubts, called for the Government to
give the public a clear account of the production and consumption of these
masks. As a result, the issue of “masks” became one of public interest.
The Office considered that disclosure of information relating to masks in
Information (a) to (c) could have helped relieve public concern about the
Government “concealing” where the CSI masks went.

112. It therefore becomes evident to The Office that when considering
the disclosure of information relating to masks in Information (a) to (c) to
the complainant, DH clearly had not fully considered all the factors,
including public interest in such disclosure, and had not given thorough
consideration to its decisions.

Information (a) to (c) relating to other anti-epidemic supplies

113. As for the Information (a) to (c) relating other anti-epidemic
supplies, unlike the situation with “masks”, DH and other government
departments had never released the supply, stock levels and usage of these
items.

114. The Office considered that if such information had been disclosed,
it might have made known the demand of individual departments or the
whole government for those items, thus enabling suppliers to understand
their situation and better estimate the Government’s demand for these anti-
epidemic supplies. Consequently, it might undermine the Government’s
ability to negotiate better contract terms and prices during the procurement
and adversely affect the procurement operations of GLD. DH was
therefore justified in declining to disclose information relating to other
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anti-epidemic supplies in Information (a) to (c¢) by invoking paragraph 2.9
of the Code.

115. In summary, The Ombudsman considered that DH, in arriving at
some of its decisions concerning the complainant’s request for information
(i.e. the one concerning the disclosure of mask-related information), had
not given adequate consideration in line with the spirit of the Code. The
complaint was therefore partially substantiated.

116. The Ombudsman suggested that DH should learn from experience
and enhance staff training to ensure that they, when handling public
requests for access to information in the future, would consider each
request and the relevant factors thoroughly, and adhere strictly to the
requirements of the Code and its Guidelines on Interpretation and
Application.

Government’s response

117. DH accepted The Ombudsman’s recommendation. In order to
raise staff awareness of the requirements of the Code to ensure that
handling process would meet the requirements of the Code, DH would re-
circulate the Code and the related guidelines and circulars every six months
to all staff responsible for processing public requests for access to
information, so that they could read and revisit them.

118. The persistence of the COVID-19 epidemic in the past year or so
has rendered DH unable to organise training courses and case studies on
the Code for its staff in 2020. However, relevant training materials
(including the principles and concepts of the Code, introduction to the
relevant processes, time limit for processing, and application of grounds
on non-disclosure of requested information, etc.) have been uploaded to
DH’s intranet. These training materials were also distributed to respective
DH Services/Sections by email in January 2021 so that staff members
could read and revisit them online. As the COVID-19 epidemic has begun
to ease, DH has resumed conducting training courses and case studies on
the Code from 20 April 2021.
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Food and Environmental Hygiene Department

Case No. 2019/4321 — Improperly issuing a Temporary Places of Public
Entertainment Licence for an applicant to stage ritual operas

Background

119. In September 2019, the complainant lodged a complaint with the
Office of The Ombudsman (the Office) against Food and Environmental
Hygiene Department (FEHD). According to the complainant, ritual operas
would be staged at a Ksitigarbha temple (the Location) in a district around
November each year. FEHD would issue a Temporary Places of Public
Entertainment Licence (the Temporary Licence) for the event each year.
The complainant said that the Location and the surrounding environment
were not suitable for staging the events. Moreover, as the staging period
of the events was longer than that of the usual ritual operas and the
performance would not end until 11:00 p.m., the daily life of the residents
nearby was seriously affected. The complainant added that the Location
was on a piece of land with unauthorised slope damage. The legitimacy of
the performance venue was questioned.

The Ombudsman’s observations

120. After reviewing the records, the Office opined that FEHD had
followed the established procedures in processing the subject applications
in consultation with the relevant departments in the past years. The
departments concerned did not object to the subject applications and
considered the location of the temple and the surrounding environment
suitable for staging ritual operas. As for the complainant’s claim that the
staging period of the events was too long, the Office accepted FEHD’s
explanation that the Temporary Licences issued to the applicant were valid
for 8 to 13 days, which did not exceed the maximum one-month duration
of a licence issued for a temporary structure as stipulated under the law.

121.  The complainant mentioned that the performance would last till
11:00 p.m. each night, which seriously affected the daily life of the
residents in the neighbourhood. The Office noted that, for the event
organised in 2019, the applicant stated specifically that the performance
would run from 7:00 p.m. to 10:00 p.m. every night, and FEHD had
required the applicant to comply with the relevant licensing conditions,
including noise control requirements. In the future, if the complainant
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found that the performance caused noise nuisance, he/she could lodge a
complaint directly with the Hong Kong Police Force, the Environmental
Protection Department or FEHD so that the relevant departments could
provide assistance in a timely manner.

122. As for the legitimacy of the performance venue questioned by the
complainant, the Office accepted that as explained by FEHD, its staft did
not have doubts about the land status of the site and therefore the
department had not consulted the District Lands Office (DLO) in previous
years. This did not constitute a breach of the related guidelines. It was not
until March 2019 that FEHD learnt from DLO the subject applicant was
required to obtain prior approval from DLO for temporary occupation of
government land. Subsequently, FEHD consulted DLO when processing
the application submitted in May 2019. FEHD issued the Temporary
Licence only after confirming that DLO had raised no objection to the
application and granted the applicant approval for temporary occupation
of government land. There was nothing wrong with the abovementioned
processing of the application.

123.  Therefore, The Ombudsman considered this complaint
unsubstantiated and recommended FEHD should require the applicant to
provide documents proving that he/she had applied or was applying to the
government department(s) concerned for using the venue to organise an
event when processing similar applications in the future. FEHD should
also take the initiative to contact the department(s) concerned to verify the
applicant’s claim.

Government’s response

124.  FEHD accepted The Ombudsman’s recommendation and has
revised the application form for the Places of Public Entertainment
Licence/the Temporary Licence to require the applicant to indicate
whether the venue under application is managed by a government
department/on a government land, and whether the applicant has applied
to the government department/authority concerned for using the venue as
a place of public entertainment. If the applicant indicates or FEHD learns
that the venue is managed by a government department/on a government
land, FEHD will inform the department in management of the site about
the use of the venue by the applicant and check if the applicant has been
granted approval for using the venue.

40



Food and Environmental Hygiene Department

Case No. 2020/1221 — Failing to monitor a contractor’s performance
in refuse collection resulting in environmental hygiene problem

Background

125. The complainant lodged a complaint with the Office of The
Ombudsman (the Office) about Food and Environmental Hygiene
Department (FEHD)’s failure to properly handle the problem of
environmental hygiene and noise nuisances caused by its outsourced
cleansing service contractor (the Contractor) who occupied the pavement
and roadside off a street (the Location) to collect and handle refuse.

The Ombudsman’s observations

126. After examining the information provided by the complainant and
the inspection records of FEHD, The Office found that the Contractor’s
staff did deliver by handcart the refuse they collected from streets in the
vicinity to the Location and deposited the refuse on the roadside. The
refuse was to be carried away by a tipper lorry or grab lorry which would
later drive past the Location. These vehicles would also occupy part of the
carriageway for some time to collect and handle the refuse. During the
process, refuse (including domestic waste and food waste) not contained
in plastic bags or contained in torn plastic bags undermined environmental
hygiene. Such kind of situation happened frequently and was not an
occasional problem. The Office believed that FEHD should have
discovered much earlier and requested the Contractor to rectify the
problem if its district environmental hygiene office (DEHO) had checked
the daily performance of the Contractor at the Location (which was a
blackspot in the district) and examined the inspection reports regularly in
accordance with the relevant guidelines.

127. Yet DEHO did not realise the problem, nor had it seriously looked
into the matter when the complainant lodged a direct complaint and
provided photos as supporting evidence in March 2020. The Office
considered the situation unsatisfactory as DEHO had not properly
monitored the Contractor and seriously handled the complaint.

128. For the noise nuisance caused by the Contractor’s staff as alleged
by the complainant, FEHD had deployed staff to carry out inspections.
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Although the nuisance was not found, the Contractor had been instructed
to be mindful of the situation. The Office considered that FEHD had taken
proper follow-up actions.

129. After intervention by the Office, FEHD had re-examined the case
and taken improvement measures, including instructing and penalising the
Contractor, amending the workflows and stepping up the crackdown on
illegal deposit of refuse in the vicinity of the Location. The Office believed
that the above measures could help improve the environmental hygiene of
the Location.

130. Based on the above analysis, The Ombudsman considered that the
complaint was substantiated and recommended FEHD to —

(a) remind its staff to strictly follow the guidelines on monitoring
contractors, in particular supervisory staff to regularly examine
inspection reports in accordance with guidelines;

(b) instruct its staff to seriously handle complaints and attend to
information (e.g. the material time) provided by complainants
when they are conducting investigations; and

(c) continue its close monitoring of the environmental hygiene of the
Location and step up enforcement and prosecution against
offenders if the problem of illegal deposit of refuse persists.

Government’s response

131.  FEHD accepted The Ombudsman’s recommendation and has
taken appropriate follow-up actions as follows —

(a) DEHO has reminded its staff to strictly follow the guidelines on
monitoring outsourced contractors and required its supervisory
staff to regularly examine the inspection reports prepared by
frontline staff in accordance with the guidelines, so as to step up
monitoring of the performance of contractors. According to
FEHD’s records, DEHO 1issued 27 default notices to the
Contractor for unsatisfactory performance and deducted its
contract gratuity during the period from September 2020 to
January 2021;
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(b)

(d)

DEHO has also instructed its staff to seriously handle each
complaint, attend to information (e.g. the material time) provided
by complainants when they are conducting investigations, take
consequential actions as appropriate and make timely reply to
complainants on investigation results and follow-up actions;

DEHO has been closely monitoring the environmental hygiene of
the Location and stepping up blitz enforcement operations in
accordance with the recommendations of the Ombudsman.
During the period from September 2020 to January 2021, DEHO
issued 25 fixed penalty notices to cleanliness offenders in the
vicinity of the Location. According to the observations of DEHO,
the problem of illegal deposit of refuse at the Location has been
significantly improved. = Notwithstanding this, DEHO will
continue to keep in view the situation and take actions as
appropriate; and

Further to the above progress as reported to The Ombudsman on
25 February 2021, DEHO has continued to implement the relevant
recommendations, including stepped-up monitoring of the
performance of contractors and the environmental hygiene of the
Location. From February to June 2021, 13 default notices were
issued to the Contractor for unsatisfactory performance and
contract gratuity was deducted. In the same period, DEHO
initiated 40 prosecutions against cleanliness offenders in the
vicinity of the Location. The environmental hygiene of the
Location has been improved.
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Food and Environmental Hygiene Department

Case No. 2020/1788 — Failing to take effective control against shop
front extension of fruit and vegetable shops

Background

132. The complainant resided at a housing estate (Housing Estate A).
Allegedly, many fruit and vegetables shops at the ground level of Housing
Estate A illegally extended their business operation into public areas, thus
causing obstruction to pedestrians (the Problem).  Despite the
complainant’s complaint to Food and Environmental Hygiene Department
(FEHD) on 16 March 2020, the Problem persisted.

The Ombudsman’s observations

133. The Office of The Ombudsman (the Office) conducted site
inspections on 5 September and 16 November 2020. The inspections
revealed the following —

(a) There were 10 odd shops selling fruits and vegetables at the site.
Most of the operators placed their goods at the shop front and
occupied a significant portion of the pavement;

(b) The pavement was crowded with sluggish pedestrian flow;

(c) Many styrofoam boxes were placed on the pavement causing
serious obstruction; and

(d) Fruits and vegetables were displayed and sold on the pavement
along the fences opposite the shops, thus further aggravating street
obstruction.

134. FEHD admitted that the Problem had been persistent. The
Office's inspections on 5 September and 16 November 2020 also
confirmed that the Problem remained. Between January and September
2020, FEHD on average issued only ten Fixed Penalty Notices (FPNs) to
10 odd shops for obstruction, and took only six arrest actions against illegal
hawking each month. In view of the persistence of the Problem, FEHD
should have taken more stringent enforcement actions to maximise the
deterrent effect. FEHD's enforcement actions taken before October 2020
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against the Problem were far from effective. The Office noted that FEHD
had stepped up its enforcement actions by conducting more operations and
taking more prosecution actions since September 2020. The Office
considered it necessary for FEHD to continue with its stepped-up
enforcement actions to resolve the Problem in a long-term manner.

135. Overall, The Ombudsman considered this complaint partially
substantiated and recommended FEHD to step up enforcement actions
against offenders causing street obstruction and illegal hawking, including
instigating prosecution and seizing the unclaimed articles more rigorously
in order to resolve the problem in a long-term manner.

Government’s response

136. FEHD accepted The Ombudsman’s recommendation. FEHD has
been conducting a series of stepped up enforcement actions during the
period since December 2020, and illegal shop extension problem at
Housing Estate A has been alleviated. In order to enhance the
effectiveness of the actions taken against the problem of shop extension,
FEHD has deployed staff to conduct daily on-site static patrol during the
peak trading period of the stalls for 2 hours from 1600 hrs to 1800 hrs.

137. Besides, FEHD has stepped up enforcement actions, mounting 99
operations including 26 and three operations jointly conducted with Hong
Kong Police Force and Fire Services Department respectively, for the
period from December 2020 to June 2021. During this period, 87 FPNs
against obstruction were issued to the shop operators, 63 arrests with
seizures were made against illegal hawkers, one arrest against obstruction,
38 seizure actions against abandoned articles and two prosecutions against
obstruction to scavenging operations were taken out. FEHD will
continue to keep the location under close observation and will take
stringent enforcement action against persistent offenders.
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Food and Environmental Hygiene Department

Case No. 2020/2017(I) — Refusing to provide information about the
quantities of personal protective equipment distributed to the
Department and its stock levels in 2020

Background

138. The complainant sent an email to the Food and Environmental
Hygiene Department (FEHD) on 3 March 2020, requesting for the
following information about various anti-epidemic supplies (including
surgical masks (but not limited to masks manufactured by the Correctional
Services Department (CSI masks)), N95 masks, protective gowns,
protective coverall suits, 50ml alcohol-based handrub, 50ml alcohol-based
handrub gel and bleach) by invoking the Code on Access to Information
(the Code), including —

(a) quantity of the above anti-epidemic supplies distributed to FEHD
by the Government Logistics Department (GLD) between 23
January and 29 February 2020 (Information (a));

(b) FEHD’s stock level of the above anti-epidemic supplies on 23
January 2020 (Information (b)); and

(c) FEHD’s stock level of the above anti-epidemic supplies on 29
February 2020 (Information (¢)).

139. FEHD replied to the complainant by email on 21 April 2020,
stating that given the sharp increase in global demand for anti-epidemic
supplies and the keen competition in the procurement of anti-epidemic
supplies faced by the Government, disclosing relevant information would
undermine the bargaining power of the Government in the procurement of
anti-epidemic supplies. The complainant’s request for disclosure of
information was therefore rejected. On the same day, the complainant
made a request for review to FEHD via email. FEHD replied to the
complainant on 11 May 2020, stating that it was still inappropriate to
disclose the relevant information to avoid undermining the bargaining
power of the Government in the procurement of anti-epidemic supplies.
Hence, the decision of not providing the said information remained
unchanged.
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140. The complainant considered that the information requested from
FEHD did not involve any sensitive information of the Government, such
as procurement procedures, purchase price or names of suppliers, etc., at
all. Furthermore, apart from concern for the occupational safety and health
of Government staff, the quantities of anti-epidemic supplies distributed to
the Government departments would also affect the general public’s views
on receiving services from different departments, which was of great
public interest. In addition, as the local and global procurement of anti-
epidemic supplies under the epidemic had gradually subsided, there were
no grounds for the Government to keep refusing the disclosure of
information requested at that time.

The Ombudsman’s observations

Information (a) to (c) relating to masks

141. In response to the investigation of the Office of The Ombudsman
(the Office), FEHD indicated that the disclosure of the Information (a) to
(c) relating to masks would undermine the bargaining power of GLD in the
procurement of masks in commercial sector. The Office understood
FEHD’s concern.

142. Nevertheless, the Office noticed that the Financial Services and
the Treasury Bureau (FSTB), which GLD is under their purview, openly
admitted in the press release issued on 7 February 2020 that GLD had a
limited stock of 12 million masks (of which 3 million were non-CSI masks)
for meeting the needs of Government departments. In another press release
on 16 February 2020, FSTB pointed out that the Government had kept the
monthly consumption of masks at about 8 million while GLD had a stock
of about 12 million masks at that time. Together with the stock kept by
various departments and the Correctional Services Department (CSD)’s
production, the total stock could only last for about two months. In fact,
the Government had already indicated in the press release issued on 26
January 2020 that CSD maintained a monthly average production of 1.1
million CSI masks.

143. The Office considered that the global shortage of masks was an
indisputable fact and CSD’s mask production could not meet the demand
of Government departments. Moreover, the Government had made it
public that its stock of masks for various departments could only last for
about two months. Given that the supply side knew fully well on the
demand of the buyers, there was no sign to show that FEHD’s disclosure
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of information relating to masks in Information (a) to (c) would further
undermine the bargaining power of GLD in sourcing masks through
commercial channels. Hence, the Office considered FEHD to be over
cautious about the consequences of disclosing the requested information.

144. Besides, a critical shortage of masks and occasional rumours
about the misuse of CSI masks had attracted much public concern and
raised doubts. There had also been calls for the Government’s explanation
about the production and sale of CSI masks, rendering “masks” an issue of
public interest. The Office considered that disclosure of the Information
(a) to (c¢) relating to masks could address the public’s misunderstanding
that the Government was “concealing” information on the consumption of
CSI masks.

145. Obviously, when deciding whether the Information (a) to (c)
relating to masks should be released to the complainant, FEHD had not
given due consideration to all the factors, including the public interest
involved in disclosure.

Information (a) to (c) relating to other anti-epidemic supplies

146. Unlike the information about masks, the information about other
anti-epidemic supplies, including their supply, stock and consumption by
FEHD and other Government departments, had never been released.

147. The Office considered that disclosure of such information might
reveal the quantities of the demand for anti-epidemic supplies of individual
departments and the Government as a whole, which would enable the
suppliers to understand the situation and better estimate the Government’s
demand for anti-epidemic supplies. As a result, it could undermine the
Government’s bargaining position in negotiating the prices and terms and
conditions in purchasing anti-epidemic supplies, making adverse impact
on GLD’s procurement. Hence, it was justified for FEHD to invoke
paragraph 2.9 of the Code to refuse the complainant’s request for
Information (a) to (c) relating to other anti-epidemic supplies.

148.  In the light of the above analysis, The Ombudsman considered
that, in handling the complainant’s request for information, some decisions
made by FEHD (those related to the information about masks) had not
strictly adhered to the principles of the Code or given due consideration.
Therefore, this complaint was partially substantiated.
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149. The Ombudsman recommended that FEHD should learn from
experience and strengthen its staff training to ensure that they will carefully
consider each item of request and relevant factors in handling requests for
information and strictly comply with the requirements of the Code and its
Guidelines on Interpretation and Application (the Guidelines).

Government’s response

150.  FEHD accepted The Ombudsman’s recommendations. To
enhance its staff’s understanding of the Code and the Guidelines, FEHD
has uploaded to its intranet the Code, the Guidelines, administrative
circulars, administrative procedures and reply templates, as well as the
precedent cases and training videos provided by the Constitutional and
Mainland Affairs Bureau. FEHD will also brief its new recruits through
induction courses on the work-related information in its intranet, including
the Code.

151. FEHD will continue to remind its staff on a regular basis that they
should prudently handle the public’s requests for information in
accordance with the Code and the Guidelines.
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Food and Environmental Hygiene Department

Case No. 2020/3222 — Failing to step up enforcement action against two
unlicensed barbeque sites

Background

152. According to the complainant, two barbeque sites operating
without a food business licence (the Barbeque Sites) in a district had been
causing noise and odour nuisances to the residents nearby and creating
environmental hygiene and illegal parking problems (collectively referred
to as Unlicensed Barbeque Site Problems) for years. Food and
Environmental Hygiene Department (FEHD) had followed up on the
Unlicensed Barbeque Site Problems, but the illegal operation persisted.
The complainant viewed with suspicion that FEHD had not exercised due
diligence in conducting inspections and failed to take appropriate actions,
including seizing the relevant paraphernalia, considering amending the
legislation to eliminate unlicensed barbeque sites, and advising the public
not to partronise the Barbeque Sites through education and publicity.
FEHD was suspected of condoning the Barbeque Sites.

The Ombudsman’s observations

153. The Office of The Ombudsman (the Office) opined that FEHD
had taken enforcement action within its purview against operation of
unlicensed food business at the Barbeque Sites. From an administrative
perspective, there was no evidence that FEHD had condoned the illegal
operation of the Barbeque Sites.

154. The Office noted that as the unlicensed business operation at the
Barbeque Sites persisted, FEHD had stepped up enforcement and changed
the methods in collecting evidence so as to arrest the operators for
operating food business without a licence, which was an offence liable to
heavier penalties. FEHD also conducted joint operations with the Police
to arrest people suspected of operating unlicensed food premises and
seized the relevant food items. The results of the operations were
announced through press releases. A list of licensed food premises was
uploaded to FEHD’s website for general information, publicity and
education.
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155. In addition, FEHD sought legal advice on the feasibility of
applying to the court for closure of the premises under the Public Health
and Municipal Services Ordinance (Cap. 132). As the legal advice
suggested that it would not be feasible to apply for a closure order for the
operation of an unlicensed fresh provision shop, FEHD attempted to apply
for a closure order against operation of unlicensed food premises at the
Barbeque Sites. Legal advice was being sought. It could be seen that
FEHD was trying to solve the Unlicensed Barbeque Site Problems in
different fronts.

156. FEHD said that it had referred the noise and odour nuisances,
illegal parking and other problems of the Barbeque Sites to the
Environmental Protection Department and the Police for follow-up action.
Nonetheless, The Office considered that the crux of the problem was
operation of unlicensed food business, which was an issue that should be
monitored and dealt with by FEHD. The other departments would only be
responsible for handling other problems arising from this issue. Therefore,
it was necessary for FEHD to explore all possible means to properly tackle
the Unlicensed Barbeque Site Problems which had persisted for years.

157. FEHD gave an account of the enforcement actions taken against
the Barbeque Sites since March 2018, which covered a period of almost
three years. However, the illegal operation problem still persisted. It could
be seen that the deterrent effect was rather limited. The fines and the cost
of the seized paraphernalia did not seem to have a strong deterrent effect
on the offenders.

158. The Office opined that in terms of figures, FEHD instituted less
than five prosecutions against the Barbeque Sites each month in average.
While FEHD was taking action to apply for a closure order, it should also
increase the frequency of enforcement actions, joint operations with the
Police and regular and blitz inspections to the Barbeque Sites, as well as
the number of summons issued, arrests made and food items seized, so as
to raise the operating cost for the operators and enhance the deterrent effect.
The results of the operations should also be published through press
releases.

159. Apart from uploading a list of licensed/permitted premises, FEHD
should also consider posting on its web page a list of food premises
(including the Barbeque Sites) which repeatedly breached the legislation
to facilitate the public to search for and obtain the relevant information so
that they could identify these premises and stay vigilant. This would help
safeguard public health and strengthen the deterrent effect.
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160. Furthermore, the Barbeque Sites were situated on lots which were
Tso/Tong properties, the managers of which had deceased. This might
affect FEHD’s intended action to apply for a closure order. The Home
Affairs Bureau (HAB) might be able to offer assistance with respect to the
succession of the managers of the Tso/Tong properties on which the
Barbeque Sites were located. In seeking the legal advice of the Department
of Justice on obtaining a closure order, FEHD might consider referring the
problems arising from the deaths of the managers of the Tso/Tong
properties to HAB for follow-up action so that enforcement operations that
might take place in the future would not be affected.

161. Overall, The Ombudsman considered this complaint
unsubstantiated and recommended FEHD to —

(a) speed up the pace in seeking legal advice on obtaining a closure
order;

(b) increase the frequency of regular and blitz inspections to the
Barbeque Sites and take enforcement action decisively to
strengthen efforts in combating the malpractices;

(c) study the feasibility of publishing information on food premises
(including the Barbeque Sites) which persistently breached the
legislation through the media and FEHD website; and

(d) liaise with HAB as soon as possible to see if it could assist in
following up on the problems arising from the vacancies of the
managers of the Tso/Tong properties so that future enforcement
actions by FEHD would not be affected.

Government’s response

162. FEHD accepted The Ombudsman’s recommendation and has
taken the following follow-up actions.

163. FEHD has obtained the legal advice. As the legal ownership of
the Barbeque Sites is yet to be ascertained, FEHD has asked HAB and the
District Officer concerned to follow up on the vacancies of the managers
of the Tso/Tong properties on the relevant lots and deal with the related
land issues as far as practicable. FEHD will consider applying for a closure
order afterwards.
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164. FEHD has increased the frequency of regular and blitz inspections
to the Barbeque Sites based on actual circumstances. Apart from
employing the existing legal means to step up enforcement against the
irregularities of the Barbeque Sites, it also seized the related barbeque food
items and paraphernalia during arrests to increase the operating cost borne
on the operators and the deterrent effect. From January to December 2021,
FEHD initiated 41 prosecutions against the operators of the Barbeque Sites
for operating unlicensed food business at the locations concerned,
including making 26 arrests. The defendants in 12 cases were sentenced
to immediate imprisonment, which had stronger deterrence. During the
period, FEHD and the Police conducted joint blitz operations on multiple
occasions against the Barbeque Sites involved in unlicensed food business
operation at the locations concerned and took stringent enforcement
actions on the requirements and directions under the Prevention and
Control of Disease (Requirements and Directions) (Business and Premises)
Regulation (Cap. 599F). The results of the operations were announced
through press releases to remind catering business operators and members
of the public to strictly comply with the relevant legislation. FEHD will
closely monitor the situation of the locations concerned and take stringent
enforcement actions against offenders.

165. In the long run, FEHD will continue to study the feasibility of
publishing information on convicted unlicensed food premises with
persistent irregularities through press releases or FEHD’s website.
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Food and Environmental Hygiene Department and Highways
Department

Case No. 2020/1400A and 2020/1400B — Failing to perform its duties
in handling a complaint

Background

166. The complainant claimed that when driving along a road section
at noon on 12 September 2019, the complainant’s car was hit by a stone of
about 15 centimetres (cm) in diameter, which was rolled up by the vehicle
ahead, resulting in front-end damage of the complainant’s car. The
complainant then lodged a complaint against the Highways Department
(HyD) through 1823, alleging that HyD had not cleared the obstacle on the
road, thus posing a potential danger to drivers. HyD replied the
complainant that the Food and Environmental Hygiene Department
(FEHD) should be held responsible for the stone on the road section
concerned. Subsequently, FEHD arranged its staff to carry out site
inspection and observed multiple pavement defects and depressions along
the road section concerned. FEHD then referred the complaint to HyD
again, but HyD did not undertake the responsibility. The complainant was
dissatisfied that HyD and FEHD had failed to perform their duties in
handling the complaint.

167.  The road section is a section of a non-expressway. FEHD is
responsible for sweeping refuse (in general dust, dirt, abandoned articles,
debris or filth, etc.) of the road section whereas the maintenance and repair
work is under the purview of HyD.

The Ombudsman’s observations

168. HyD and FEHD had been carrying out regular road safety
inspections and scavenging operations for the road section concerned
respectively. HyD had conducted a road safety inspection one day before
the accident, while FEHD had conducted a scavenging operation two days
before the accident, during which both departments had not found any
large stones as alleged by the complainant on the road pavement, nor any
pavement defect affecting road safety. None of them was also found in the
records upon checking. Also, although the video record provided by the
complainant showed that the complainant’s car was hit by a stone rolled
up by the vehicle ahead when travelling through the road section concerned,

54



there was no evidence that the presence of the stone was due to inadequate
road safety inspection conducted by HyD and/or scavenging operation
conducted by FEHD. After all, many vehicles had travelled through the
road section concerned during the period between HyD’s road safety
inspection and the time when the complainant’s car was hit by the stone. It
would be impossible to verify when and why the stone was there.

169. As to whether the staff of FEHD had told the complainant that
there were multiple pavement defects along the road section concerned,
there was discrepancy between the statements of FEHD and the
complainant. With the lack of objective corroborative evidence, it was
hard for The Office of The Ombudsman (the Office) to make a judgement
on the actual content of the dialogue. In any case, the regular road safety
inspections conducted by HyD both before and after the accident revealed
that the pavement condition of the road section concerned was generally
good, and no road defect affecting road safety was observed.

170. After receiving the complainant’s complaint, HyD had conducted
road safety inspection for the road section concerned, processed the
complainant’s claim for compensation, and replied the complainant
concerning the claim assessment result, while FEHD had arranged site
inspection for the road section concerned and made a reply to the
complainant through 1823.

171. Nevertheless, there was inadequacy in the process of complaint
handling by both departments. The Office noted that the complainant had
already requested compensation from HyD through 1823 in the complaint
lodged on 15 October 2019. However, when HyD received the complaint
referral from 1823 on 17 October 2019, it immediately referred the
complaint to FEHD on the same day based on the argument that the
complaint concerned road scavenging operation. It was not until 27
November 2019 that HyD contacted the complainant for the first time upon
FEHD’s advice that the big stone could have been related to pavement
defects, after having further discussion with FEHD on the responsibility
for handling the claim, which was unsatisfactory. While FEHD had
arranged its staff to conduct site inspection for the road section concerned
after receiving HyD’s complaint referral, it had mistaken the road section
concerned as high speed road, thus provide an erroneous advice to 1823
that the road scavenging operation for the road section concerned should
be conducted by HyD. As such, there was negligence with FEHD’s
handling of the matter. In this regard, FEHD explained that as the
complainant’s description of the situation was quite general, it was difficult
to confirm at an initial stage whether the road section concerned was a high
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speed road. However, The Office considered that given its staff was not
sure about the actual situation, FEHD should have verified the facts before
replying 1823. In addition, both departments had referred the complaint
to each other for follow up at the early stage upon receiving the complaint,
which inevitably gave an impression that they were shirking their
responsibilities.

172. Moreover, from the information obtained during the investigation,
The Office learned from HyD that the road section concerned was not a
high speed road. FEHD was responsible for clearing miscellaneous objects
like refuse, sand and ballast (including relatively larger stones). HyD
would only clear such obstacles identified during road safety inspections
or upon receipt of requests from other departments. On the other hand,
FEHD advised that the department’s main duty concerning scavenging was
to clear refuse dumped at public places, which generally referred to dust,
dirt, rubbish, scapings or filth, etc. Given that the stone alleged by the
complainant was 15 cm in diameter, the clearance of such stones was
beyond the jurisdiction of FEHD, and the work should be handled by the
relevant departments responsible for traffic and road safety.

173. The Office pointed out that regardless of whose responsibility it
is for clearing the stone concerned, this was not related to the claim for
compensation, as there was no evidence that the presence of the stone was
due to inadequacy of the road safety inspection conducted by HyD and/or
the scavenging operation conducted by FEHD.

174. However, as revealed in the divergent statements made by the two
departments in respect of the responsible party for clearing stones from the
road section concerned, the division of labour between the two
departments was unclear and the two departments have different
interpretations of each other’s responsibilities, which was a very
undesirable situation. Furthermore, The Office noticed that it was back in
2010 and 2015 when the two departments last discussed the division of
labour with each other. As revealed during the investigation of this case,
even though the two departments had clearly seen differences in their
viewpoint when handling the case, they did not start a discussion on it, and
there was indeed inadequacy in their handling with the lack of initiative.

175. Overall, The Ombudsman considered this complaint partially
substantiated and recommended FEHD and HyD to further discuss the
division of labour concerning the clearance of general road obstacles, and
to communicate regularly and review the relevant arrangements based on
actual experiences.
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Government’s response

176.  FEHD and HyD accepted The Ombudsman’s recommendations.
A meeting was held in November 2020 to discuss the case and co-
ordination of responsibilities between the two departments. It was
confirmed at the meeting that appropriate follow-up actions would be taken
by HyD if obstructions were spotted on roads during its regular road safety
inspections, and by FEHD during its routine street cleansing operations.
In the case where sizeable objects were to be cleared, FEHD would request
assistance from HyD as necessary. Road safety would not be compromised
as a result of having no one to clear road obstructions. Besides, in the light
of this case, the two departments agreed to hold regular meetings in the
future to review the delineation of responsibilities for routine road
clearance based on practical needs and experience.
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Food and Environmental Hygiene Department and Lands
Department

Case No. 2020/0507A and 2020/0507B — Failing to properly tackle the
obstruction of a public place by recycling cages

Background

177. According to the complainant, a recycler (the recycler) had been
placing cages filled with paper cartons and refuse on a street (including the
side of the carriageway and the area surrounding the leisure ground nearby)
(the location) for many years. The cages occupied public places,
obstructed pedestrians and caused mosquito breeding and rodent
infestation (the cage problem). Despite repeated complaints by the
complainant to the Food and Environmental Hygiene Department (FEHD),
the cage problem persisted.

178. Subsequent to The Office of The Ombudsman (the Office)’s
inquiry of FEHD on 1 April 2020 and site visits on 26 May and 5 June
2020, the Office found that the Cage Problem might also involve the Lands
Department’s (LandsD) jurisdiction. Having considered the details of the
complaint, the complainant agreed to include LandsD as a complainee
department. On 15 June 2020, the Office launched a full investigation
against FEHD and LandsD.

The Ombudsman’s observations

179. The Office conducted site visits on 26 May, 5 June and 29 August
2020 and had the following observations —

(a) The location was a carriageway flanked by narrow pavements on
both sides, illegal parking was occasionally spotted;

(b) During non-business hours, the recycling stall (the Stall) would
place empty recycling cages and tables/chairs in the alley (the
Alley) and mount a canopy to cover those articles such that
pedestrians could not pass through the Alley. A number of empty
recycling cages were placed outside the sitting-out area nearby;
and
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(c) When the Stall was in business, it would place some tables/chairs,
a parasol and several cages for collecting old paper cartons on the
carriageway just off the Alley, causing obstruction to traffic.

FEAD

180. Information submitted by FEHD indicated that the district
environmental hygiene office (DEHO) had followed up on the cage
problem and maintained environmental hygiene at the location in
accordance with its duties and powers.

181. Nevertheless, between February and March 2020, (i.e. prior to the
Office’s referral of the case), DEHO only issued verbal warnings and
several Notices to Remove Obstruction to the Stall for causing obstruction
to scavenging operations in the Alley with its articles, instead of taking
more deterrent enforcement actions.

182. The Office’s site visits revealed that the recycler had placed some
recycling cages on the carriageway and filled a nearby alley (which is
Government land) with furniture and miscellaneous articles. It had also
mounted a canopy above the articles, thus blocking the passageway. The
Office found that FEHD had only instigated two prosecutions against the
recycler over the subsequent months and this was not commensurate with
the severity of the problem. As a result, obstruction to scavenging
operations had remained.

183. As regards the cages placed on the carriageway just off the Alley,
The Ombudsman concurred with FEHD’s decision to refer the problem to
the Hong Kong Police Force (HKPF).

LandsD

184. LandsD explained that the Land (Miscellaneous Provisions)
Ordinance is not an effective enforcement tool with respect to movable
articles, including wheeled recycling cages. During the inspections, the
District Lands Office (DLO) staff saw several wheeled recycling cages,
chairs as well as recycling business activities there. They subsequently
followed the agreement on division of responsibilities and referred the case
to the relevant departments. The Office considered the referral appropriate.
On the other hand, LandsD as the land administrator in Hong Kong
actually has the power and duty to follow up on the case further.
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185. The Office’s site visits revealed that the Stall had been putting
a large amount of furniture and miscellaneous items, together with articles
for conducting business activities, in the Alley for a prolonged period. A
canopy was even erected to cover those articles. This is virtually
occupying government land for self-use, making it impossible for
pedestrians to pass through the Alley. Such behavior is in fact no different
from erecting illegal structures to occupy government land. Yet, LandsD
just concluded the case by referring it to other government departments
and stopped short of using its powers to resolve the problem. Such
handling method could hardly be convincing to the public.

186. The Office considered that LandsD has the power and duty to
resolve the long-standing problem of the Stall occupying the Alley, for
instance, by installing metal bollards such that the Operator can no longer
push the cages into or out of the Alley. Statutory notices can also be posted
at the Alley to warn the Operator that occupation of government land is
prohibited.

187. In light of the above analysis, The Ombudsman considered that
while LandsD was not the complainant’s initial complaint target and the
Department had followed up on the case in accordance with established
procedures, this case did reveal possible inadequacies in the current
division of responsibilities among government departments and their way
of following up on cases. LandsD should conduct a review and examine
how to better handle the case with its powers and functions.

188. Overall, The Ombudsman considered this complaint partially
substantiated.

189. The Ombudsman recommended FEHD to increase the frequency
of inspection at the location and take decisive enforcement actions
(including instituting prosecutions) to curb the problem if the cages of the
recycler cause obstruction to scavenging operations. It should also take
joint actions with other government departments when warranted.

190. The Ombudsman recommended LandsD to proactively explore
ways to resolve once and for all the prolonged problem of the Stall
occupying the Alley. For instance, it can install metal bollards at the
entrance/exit of the Alley and take joint actions with other government
departments when warranted.
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Government’s response

191.  FEHD accepted The Ombudsman’s recommendation. FEHD is
concerned about the fact that the recycler has been placing cages for
collecting recyclables at the location. It has followed up on the obstruction
caused to its scavenging operations. Inspections have been stepped up at
the location and the Alley. From November 2020 to May 2021, four
special joint operations with HKPF were conducted. Cases with articles
placed on the carriageway causing obstruction were referred to HKPF
again for joint follow-up actions. Between September 2020 and June 2021,
FEHD issued a total of 44 verbal warnings and 96 Notices to Remove
Obstruction, took eight seizure actions of unclaimed articles (including
recyclables, handcarts and cages/handcarts filled with recyclables) against
offenders causing obstruction to scavenging operations, and instituted five
prosecutions against obstruction to scavenging operations by placing of
articles. In respect of the environmental hygiene problem at the location,
FEHD has strengthened its pest control efforts and issued a total of 25 fixed
penalty notices against offenders who breached the Public Cleansing and
Prevention of Nuisances Regulation (Cap. 132BK) in the vicinity. FEHD
will continue to keep in view the situation of the location and its vicinity
and take appropriate actions to maintain environmental hygiene.

192. LandsD accepted The Ombudsman’s recommendation. The
District Lands Office/Kowloon East (herein below referred to as DLO/KE)
consulted the Transport Department, Highways Department, Architectural
Services Department and Fire Services Department respectively about the
proposed erection of metal bollards at the entrance/exit of the Alley
(hereinafter called as the Proposal) and conducted local consultation in
relation to the Proposal through the Wong Tai Sin District Office. After
thorough consideration of the comments received, DLO/KE arranged a
joint clearance operation with FEHD at the Alley on 10 May 2021 and
arranged for the Architectural Services Department to erect metal bollards
at the entrance/exit of the Alley. The installation works were completed
on 12 May 2021. As articles occupying the Alley was discovered again
in August 2021, another joint clearance operation with FEHD was carried
out on 6 September 2021. DLO/KE will continue to monitor the situation
of'the Alley and liaise with the concerned government departments to carry
out joint clearance operation when necessary.
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Food and Environmental Hygiene Department, Lands Department
and Highways Department

Case No. 2020/1833A (Food and Environmental Hygiene
Department — (1) Ineffective enforcement against the disposal of
construction materials/wastes on a pavement and shirking of
responsibility; and (2) Not invoking the Summary Offences Ordinance
to prosecute the offenders, nor giving specific reply to the
complainant’s email

Case No. 2020/1833B and 2020/1833C (Lands Department and
Highways Department) — Ineffective enforcement against the disposal
of construction materials/wastes on a pavement and shirking of
responsibility

Background

193. According to the complainant, there was always a huge amount
of construction waste piled on a pavement and at a bus stop at the location
concerned (the Waste Piling Problem). In this connection, he lodged a
complaint with 1823 in May 2020 and the case was referred to FEHD, the
Lands Department (LandsD) and Highways Department (HyD) for follow-
up actions. On 21 May 2020, the complainant sent an email to FEHD (the
email of 21 May) and queried why it had not invoked the Summary
Offences Ordinance to prosecute the offenders. In its reply to the
complainant via 1823 on 8 June 2020, FEHD stated that the temporary
storage of construction materials, which constituted unlawful occupation
of Government land, fell outside its purview. Multiple referrals of the case
had been made to LandsD. The complainant alleged that FEHD, LandsD
and HyD had failed to take effective enforcement action against the Waste
Piling Problem and kept shirking their responsibilities, and that FEHD had
not invoked the Summary Offences Ordinance to prosecute the offenders,
nor had it given specific reply to the complainant’s email.
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The Ombudsman’s observations

194. In relation to the nature of the construction materials placed at the
location concerned, whether they were building materials or construction
and demolition (C&D) materials specified under the Circular
Memorandum No. 1/2009 issued by the Environment Bureau in 2009 (the
Circular), FEHD, LandsD and HyD held different views at the initial stage
of the follow-up. After assessing the relevant materials and photographs,
The Office of The Ombudsman (the Office) discovered that the materials
placed at the location concerned included construction materials that were
piled neatly such as bricks and sandbags, as well as demolished wooden
door and wooden boards, and also different kinds of articles such as trolley
and wooden ladder etc. The Office considered it inappropriate to group
such materials into a single nature.

195. The Office noticed that a lot of the communication and discussion
among FEHD, LandsD and HyD was coordinated by 1823, instead of such
departments proactively solving the problem on accumulation of wastes
reported by the complainant. In the opinion of the Office, as the three
departments held different views on the nature of the problem upon receipt
of the complaint on 6 May 2020, hence the need for multiple referrals and
back-and-forth clarifications, this created an impression on the
complainant that such three departments were passing the buck. In
addition, since the three departments did not take the initiative to address
the problem early and directly through deliberation, it eventually took
nearly four months to reach a decision to launch a joint operation for
addressing the problem on accumulation of wastes. Obviously, these
departments did not show enough initiative.

196. Regarding FEHD’s claim that it was neither the lead nor
responsible department regardless of whether the materials at the location
concerned were building materials or C&D materials, the Office pointed
out that, in the case of articles causing obstruction to scavenging operations,
FEHD may issue a “Notice to Remove Obstruction” and prosecute the
offenders under the Public Health and Municipal Services Ordinance. In
fact, the materials placed at the location concerned occupied large parts of
the street, which seriously hampered the scavenging operations of FEHD.
Rather than staying on the sidelines simply because the problem fell within
the jurisdiction of other departments, FEHD should have actively liaised
with other departments to remove the materials as soon as possible so that
it could continue to perform its duty on street cleansing.
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197. Meanwhile, although HyD is not the law enforcement authority
concerning illegal deposition of C&D materials and placing of building
materials on public roads, based on the Circular and consensus reached at
the inter-departmental meeting in 2018, it actually has a role to play in
handling the said problem and should not have remained aloof.
Furthermore, as the materials placed at the location concerned actually
occupied government land, LandsD could have taken enforcement action
under the Land (Miscellaneous Provisions) Ordinance.

198.  In view of the above, as the case straddles the jurisdiction of
various departments, if the departments simply claim that the case involves
the jurisdiction of other departments and refer it to other departments for
follow up, this will not be a desirable solution to the problem. In the
opinion of the Office, if each of the departments can approach the problem
from the perspective of resolving it by way of proactive and early inter-
departmental discussion, better result would definitely have been achieved
while the impression of the departments passing the buck could have been
avoided.

199. As for the complainant’s dissatisfaction with FEHD that it had not
invoked the Summary Offences Ordinance to prosecute the offenders, the
Office considered FEHD’s explanation not unreasonable and therefore
accepted it. The explanation given by FEHD to the complainant on 8 June
2020 via 1823 had generally addressed the queries raised by the
complainant in the email of 21 May.

200. Overall, The Ombudsman considered this complaint partially
substantiated and recommended that FEHD, LandsD and HyD should
learn lessons from the incident. When dealing with grey area issues in
future, it would be advisable to take the initiative and start inter-
departmental discussion as soon as possible from the perspective of
solving the problem so as to resolve disputes and search for solutions as
early as possible.

Government’s response

201. FEHD, LandsD and HyD accepted The Ombudsman’s
recommendation. The three departments are working on an inter-
departmental mechanism to deal with problems of piling of construction
materials and C&D waste where grey areas are involved so as to facilitate
the handling of similar cases and discussion by the senior officers or the
headquarters of the three departments as soon as practicable.
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Food and Environmental Hygiene Department and Transport
Department

Case No. 2019/3334A and 2019/3334B — Failing to take proper action
against two wall stalls that encroached on about half of a pavement

Background

202. In July 2019, the complainant lodged a complaint with the Office
of the Ombudsman (the Office) against the Food and Environmental
Hygiene Department (FEHD). The complainant pointed out that two
fixed-pitch hawker wall stalls (the Two Stalls) occupied half of the
footpath at the location involved, posing danger to pedestrians who had to
walk out onto the carriageway (the problem of footpath encroachment by
stalls).

203. In August 2018, the complainant lodged a complaint with the
Buildings Department (BD) about the problem of footpath encroachment
by stalls. BD replied that the Two Stalls were licensed by FEHD, and
FEHD would follow up on the said problem.

204. In its email reply to the complainant in November 2018, FEHD
stated that the Two Stalls were issued with a valid fixed-pitch (wall stall)
hawker licence (the licence) and the locations of the Two Stalls were in
compliance with the requirement of the licence. FEHD staff were
despatched to conduct on-site inspections on many occasions, but no
obstruction of passageway or other irregularities were found against the
Two Stalls.

205.  The complainant alleged that FEHD ignored the problem of
footpath encroachment by stalls which endangered the safety of
pedestrians.
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The Ombudsman’s observations

206. After conducting a preliminary inquiry into FEHD, the Office
launched a full investigation of FEHD and inquired the Transport
Department (TD) in November 2019. Having reviewed the relevant
information, the Office also launched a full investigation of TD in respect
of this case in December 2019.

207.  FEHD explained that there was no plan to relocate the Two Stalls
for the following reasons —

(@) Under the prevailing hawker policy, FEHD would consider
relocating hawker stalls only if the fixed pitch hawker stalls
obstruct staircase discharge points of adjacent buildings, or hinder
road development or construction projects, traffic or
environmental protection improvement work;

(b) FEHD had to balance and consider various factors;

(c) The Two Stalls had been operating for years and had contributed
to the community;

(d) The Two Stalls did not violate any licence conditions and the
licensees concerned were not willing to relocate their stalls; and

(e) The pavement itself was only about 1.5 metres wide. Relocating
the Two Stalls would not help much to increase the width of the
pavement.

208.  TD explained that the distance between the buildings along the
two sides of the road where the Two Stalls were located was about 9.1
metres. After deducting the width of carriageway, there remained only an
about 1.6-metre wide footpath on each side of the road. Owing to the
encroachment of the Two Stalls on part of the footpath, the width of the
available footpath for pedestrians was only 0.7 metres, resulting in an
undesirable obstruction to pedestrians.

209. Therefore, TD considered that the best way to resolve the
encroachment issue was to relocate the Two Stalls and reinstate the
pavement concerned. TD had written to FEHD three times requesting
them to consider relocating the Two Stalls so as to resolve the
encroachment issue. FEHD stated that they could not unilaterally request
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to relocate the Two Stalls simply for reinstating the concerned footpath. In
this regard, TD undertook to arrange meetings with FEHD to work out
practicable improvement measures. In addition, TD also improved the

pavements, road markings and traffic signs near the Two Stalls in 2012 and
2017.

210. The Office observed that both departments had followed up on
the problem of footpath encroachment by the stalls and had their own
rationale despite their different views on how to improve the situation.

211.  Nevertheless, it was true that pedestrians were forced to walk on
the carriageway because of insufficient space along the footpath at the
subject location. The situation was worsened when the Two Stalls
encroached on half of it. Under the existing policy and licence conditions,
FEHD might relocate a hawker stall or refuse to renew a licence should the
need arise. In view of the heavy pedestrian flows at the subject location,
FEHD should actively consider relocating the Two Stalls so as to free up
more space along the footpath. FEHD should also consider bringing the
matter to the District Council concerned for discussion in order to reach a
consensus if necessary.

212. The Ombudsman considered this complaint against FEHD and
TD unsubstantiated, but both the departments have to take further follow-
up actions on the problem of footpath encroachment by the stalls.

213. The Ombudsman recommended —

(a) FEHD actively consider relocating the Two Stalls and consult the
District Council concerned as and when necessary; and

(b) TD continue to examine and review the traffic facilities at the
location to address the issue of pedestrians being forced to walk
on the carriageway.

Government’s response

214.  FEHD and TD accepted The Ombudsman’s recommendations.
FEHD has been actively studying the feasibility of relocating the Two
Stalls and noted from media reports that the owners of a building adjacent
to the Two Stalls had made an application to the Lands Tribunal for
compulsory sale of the lot for the purpose of redevelopment. FEHD will
keep in view the result of the hearing and consider proceeding with the
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relocation of the Two Stalls pursuant to the existing hawker policy if it is
subsequently notified by the relevant owners of the confirmed
redevelopment plan of the lot. In addition, the District Council concerned

will be consulted in due course when FEHD considers relocating the Two
Stalls.

215. TD has kept under review the traffic conditions near the Two
Stalls, and requested FEHD to consider relocating the Two Stalls so as to
resolve the encroachment issue though it was not accepted by FEHD.
Nevertheless, TD has continued to liaise closely with FEHD, seeking to
resolve the issue satisfactorily.

216. With a view to improving the pedestrian environment as far as
possible while keeping the Two Stalls in place, TD has made adjustments
to the layout of the traffic signs there, including removal of some signs,
and relocation of some other signs and street name-plates to the more
spacious sections of the pavements nearby. Furthermore, additional
“SLOW?” road markings have been painted along the road about 25 metres
away from the location of the Two Stalls to remind motorists to pay
attention to pedestrians. The works for the above adjustments were
completed in August 2020. Also, TD has already drawn up a plan for
reinstating the part of the footpath concerned. If FEHD would agree to
relocating the stalls and if an agreement could be reached between FEHD
and the stall owners, TD would make immediate arrangements with the
Highways Department for the reinstatement works after the stalls are
removed.
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Fire Services Department

Case No. 2020/2072(I) — Refusing to provide information about the
quantities of personal protective equipment distributed to the
Department and its stock levels in 2020

Background

217. The complainant emailed the Fire Services Department (FSD) on
3 March 2020 to make a request for information about various anti-
epidemic supplies (including surgical masks (but not limited to masks
manufactured by the Correctional Services Department (CSI masks)), N95
masks, protective gowns, protective coverall suits, 50ml alcohol-based
handrub, 50ml alcohol-based handrub gel and bleach) under the Code on
Access to Information (the Code) including —

(a) From 23 January to 29 February 2020, the quantities of the above
anti-epidemic supplies that FSD obtained from the Government
Logistics Department (GLD) (Information (a));

(b) As at 23 January 2020, the stock of the above anti-epidemic
supplies in FSD (Information (b)); and

(c) As at 29 February 2020, the stock of the above anti-epidemic
supplies in FSD (Information (c)).

218. On 14 April, FSD replied to the complainant by email, stating that
due to surging global demand for anti-epidemic supplies, the Government
was facing keen competition in the procurement. FSD considered it
inappropriate to disclose the relevant information at that time, so as not to
undermine the bargaining power of FSD and other government
departments in procuring anti-epidemic supplies. FSD invoked paragraph
2.9 of the Code to explain the reasons for rejecting the complainant’s
information request.

219. On the same day, the complainant emailed FSD to request a
review of the case. On 29 April, FSD replied to the complainant, stating
that disclosure of the information might undermine the bargaining power
of FSD in procuring anti-epidemic supplies, and accordingly FSD upheld
the decision of not providing him with the above information.
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220. The complainant opined that the requested information did not
involve sensitive information such as the Government’s procurement
procedures, the purchase price and the names of suppliers. In addition, the
quantities of anti-epidemic supplies distributed in the Government
departments were related to the occupational safety and health of the staff
of various departments, and the public’s considerations when receiving
public service which was of great public interest. Furthermore, given that
the epidemic situation in Hong Kong as well as the worldwide procurement
of anti-epidemic supplies had been eased, the Government had no reason
to refuse the disclosure of the information to the complainant at that time.
The complainant therefore lodged a complaint with the Office of The
Ombudsman (the Office) alleging that FSD’s refusal to disclose the
requested information was groundless.

The Ombudsman’s observations

Information (a) to (c) relating to masks

221.  In responding to the investigation of the Office, FSD stated that
disclosure of Information (a) to (c) relating to masks would undermine the
bargaining power of FSD and other government departments in the
procurement of masks through commercial channel. The Office
understood FSD’s concern.

222. Nevertheless, The Office noticed that the Financial Services and
the Treasury Bureau (FSTB), being the housekeeping bureau of GLD,
publicly admitted in a press release issued on 7 February 2020 that GLD
had a limited stock of about 12 million masks (of which three million were
non-CSI masks) for the needs of Government departments. On 16
February, FSTB mentioned in another press release that the Government
had kept the overall consumption of masks at about 8 million per month,
with GLD’s stock of about 12 million masks at that time, the stock kept by
individual departments and CSD’s production, the total stock of masks
could only last for about two months. On the other hand, the Government
had earlier disclosed through a press release on 26 January that the monthly
production of CSI masks of CSD was 1.1 million on average.

223.  The Ombudsman was of the view that it is indisputable that there
was a global shortage of masks at that time, and that CSD’s production of
CSI masks could not meet the demand of Government departments.
Moreover, the Government had made it public that its stock of masks for
various departments could only last for about two months. Given that the
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supply side knew fully well on the demand of the buyers, there was no sign
to show that FSD’s disclosure of information relating to masks in
Information (a) to (c) would further undermine the bargaining power of
GLD in sourcing masks through commercial channels. As such, The
Office considered that FSD had been over cautious about the possible
consequences of disclosing the requested information.

224, On top of that, there were rumours in the community from time
to time about suspected misuse of CSI masks amid a severe shortage of
masks at that time. Apart from giving rise to widespread concerns and
even doubts in the community, it also led to requests for the Government
to make known publicly details of the production and sale of CSI masks,
turning the “mask” issue into a matter of public interest. On disclosure of
Information (a) to (c) relating to masks, the Office was of the view that not
only would it not cause the public to question the Department’s capability
in responding to the epidemic, but it would also help clear the public’s

misperception that the Government was ‘“concealing” the whereabouts of
CSI masks.

225. FSD stated that disclosure of Information (a) to (c¢) relating to
masks might breed misunderstanding among its frontline staff and make
them feel anxious when performing duties, while giving rise to public
skepticism about the Department’s capability in responding to the
epidemic. As mentioned above by the Office, it was an indisputable fact
that there was a global shortage of masks, and the Government had made
it clear to the public that government departments’ stock of masks ran low.
Even though FSD kept Information (a) to (c) relating to masks from its
staff, they could still learn from government announcements or other
unofficial channels that FSD was in great demand for masks. It seemed
unlikely that disclosure of Information (a) to (c) relating to masks could
further worsen the situation or affect the confidence of FSD staff in
performing their duties.

226. The Office was of the view that given the suspicion and lack of
confidence of the staff and the media, FSD’s refusal to disclose the
information that had been made public would not only cause more doubts
and questions, but also generate mistrust or might have a negative impact
on staff relationship. Conversely, giving a clear account of the situation to
the staff could show that the management valued the staff; and this would
help foster mutual communication and trust. Moreover, the supply of
personal protective equipment in FSD was a matter of public interest
considering that its personnel were required to provide forefront rescue
services.
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227. Therefore, FSD had not given due consideration to all the factors
apparently in deciding whether Information (a) to (c) relating to masks
should be released to the complainant.

Information (a) to (c) relating to other anti-epidemic supplies

228. Unlike the case of masks, Information (a) to (c) relating to other
anti-epidemic supplies, including their supply, stock and consumption, had
never been made public by the Government during the period when FSD
was handling the complainant’s request for information (from 3 March to
29 April 2020).

229. The Office considered that given the circumstances at that time,
had the information been disclosed, it was likely that the demand and
consumption of these supplies by individual departments and the
Government as a whole would be revealed, thus allowing suppliers to grasp
the situation and putting them in a better position to gauge the
Government’s demand for such anti-epidemic supplies. As a result, this
would undermine the Government’s bargaining power and its ability to
secure better contract terms when it came to procurement, hence adversely
affecting the procurement work in FSD and GLD. It was justifiable for
FSD to refuse to provide the complainant with Information (a) to (c)
relating to other anti-epidemic supplies by invoking paragraph 2.9 of the
Code.

230. In view of the above, The Ombudsman considered that when
handling the complainant’s request for information, FSD’s consideration
was not comprehensive and part of its decision (i.e. decision relevant to the
request for mask-related information) could not conform with the principle
of the Code.

231. Therefore, The Ombudsman considered this complaint partially
substantiated and recommended FSD to learn from experience and
enhance staff training to ensure that in handling public requests for
information in the future, every request and all relevant factors would be
carefully considered, and the requirements of the Code and its Guidelines
on Interpretation and Application (the Guidelines) would be strictly
followed.
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Government’s response

232.  FSD accepted The Ombudsman’s recommendations. To ensure
that the handling of future requests will comply with relevant requirements
of the Code and the Guidelines, FSD will continue to provide necessary
training for processing officers and have already included this case for case
sharing in staff training.
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Government Logistics Department

Case No. 2020/0957(I) — (1) Refusing to provide information about the
procurement and distribution of surgical masks between 2017 and
2020; and (2) Delay in handling the request for information

Background

233. On 31 March 2020, the complainant complained to the Office of
The Ombudsman (the Office) against the Government Logistics
Department (GLD).

234, The complainant wrote an email to GLD dated 7 February 2020,
and requested the following information about GLD’s procurement and
distribution of masks under the Code on Access to Information (the Code):

(a) the number of masks manufactured by the Correctional Services
Department (CSD) (commonly referred to as CSI masks) that GLD
received in each year since 2017 (Information (a));

(b) alist of government departments which had received masks from
GLD and the respective number of masks received by individual
departments in each month since June 2019 (Information (b)); and

(c) the number of masks procured by GLD worldwide each year
during 2017 to 2019, and the number of masks procured
worldwide in each month from December 2019 to January 2020
(Information (c¢)).

235. In its email to the complainant on 31 March 2020, GLD indicated
that in respect of Information (a), CSD provided an average of about 1.1
million CSI masks to GLD per month during 2017 to 2019. For
Information (b) and (c), GLD indicated that an average of about 1.1 million
CSI masks were distributed to various government departments per month
in 2019. GLD further indicated that with a sharp increase in global demand
for masks, the Government faced keen competition in its procurement
work. To avoid undermining the bargaining power of GLD and other
government departments in mask procurement, GLD considered that it was
not appropriate to further disclose relevant information. GLD therefore
refused to provide the complainant with Information (b) and (¢) pursuant
to paragraphs 2.9(a), 2.9(b) and 2.9(c) of the Code.
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236. The complainant alleged that GLD had wrongly interpreted the
Code in unreasonably refusing to provide Information (b) and (c)
(Allegation (a)). The complainant also alleged that GLD had breached the
relevant requirements of the Code by delaying its handling of the request
for information (Allegation (b)).

The Ombudsman’s observations
Allegation (a)

237. In its response to the Office’s investigation, GLD indicated that if
Information (b) and (c) was disclosed, the bargaining power of GLD and
other government departments at that time in procuring masks through
commercial channels would be undermined, thus causing possible
financial losses to the Government and possible harm to its effective
operation. The Office understood GLD’s worries.

238. However, the Office noted that the Financial Services and the
Treasury Bureau (FSTB), which oversaw GLD, openly acknowledged in a
press release on 7 February 2020 that GLD had a limited stock of about 12
million masks (including about 3 million non-CSI masks) at that time for
meeting the needs of government departments. On 16 February 2020,
FSTB issued another press release to point out that the Government had
kept the total demand for masks at about 8 million per month, and that
GLD’s stock of about 12 million masks at that time, together with the stock
kept by individual departments and the masks produced by CSD, could
only last for around two months. In addition, on as early as 26 January
2020, the Government had already disclosed through a press release that
CSD produced an average of 1.1 million CSI masks per month.

239. As far as the Office understood, it was an indisputable fact that
there was a shortage of masks across the globe at that time. That CSD’s
production capacity was not sufficient to meet the consumption of
government departments and that the Government’s stock of masks was
only sufficient to meet the departments’ demand for about two months
were also information available in the public domain. Given that supply
side knew fully well on the demand of the buyers, disclosure of
Information (b) and (c) by GLD to the complainant would not necessarily
worsen the situation further and had further impacts on the bargaining
power of GLD and other government departments in procuring masks
through commercial channels. Hence, the Office considered that GLD
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might be over cautious about the possible consequences of disclosing the
requested information.

240. Furthermore, while the supply shortage of masks was acute at that
time, there were rumors about suspected abuses of CSI masks circulating
in the community from time to time. This had not only drawn attention
and even queries from the general public, but had also led to calls for the
Government to provide full details about the production and sale of CSI
masks. In consequence, ‘mask’ issues had become a subject that involved
public interest. The Office therefore considered that the disclosure of
relevant information would help dispel public suspicion that the
Government had ‘concealed’ the whereabouts of CSI masks.

241. As shown above, in considering whether to disclose Information
(b) and (c) to the complainant, GLD obviously had not considered various
factors in a holistic manner, including the public interest involved in the
disclosure of information. It showed GLD had not been comprehensive
enough in making the decision.

Allegation (b)

242. GLD had admitted that there was a delay in its reply to the
complainant’s request for information, and apologised in an email dated
14 April 2020 to the complainant for the delay of its reply. GLD had also
reminded the staff members concerned to be cautious in handling requests
for information in the future so as to prevent recurrence of similar
situations.

243, Overall, the Office considered that GLD had not been
comprehensive enough in making the decision of refusing the
complainant’s request for Information (b) and (c) and that the delay in
handling the complainant’s request for information was not compliant with
relevant requirements. Therefore, this complaint was substantiated. The
Office was pleased to learn that in view of the changes in circumstances
relating to the supply of relevant items, GLD provided Information (b) and
(c) to the complainant on 25 August 2020.

244, The Ombudsman recommended GLD should gain experience
from the case and enhance staff training to ensure that every request and
all relevant factors would be considered carefully in handling the public’s
requests for information in the future, and that its staff would act in strict
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accordance with the requirements of the Code as well as the Guidelines on
Interpretation and Application.

Government’s response

245. GLD accepted The Ombudsman’s recommendations and has
stepped up training on the points to note when handling requests for
information under the Code in the briefing sessions and retraining courses
organised regularly for new recruits and in-service staff respectively.
GLD has also invited relevant department to conduct a seminar on the
Code for GLD’s staff.
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Government Logistics Department

Case No. 2020/0964(I) — Refusing to provide information about the
distribution of personal protective equipment between 2017 and 2019

Background

246. On 2 April 2020, the complainant complained to the Office of The
Ombudsman (the Office) against the Government Logistics Department
(GLD).

247.  The complainant wrote an email to GLD on 8 February 2020 and
asked for information about GLD’s procurement of masks (commonly
referred to as CSI masks in the community) from the Correctional Services
Department (CSD) in the past three years (i.e. 2017 to 2019) and to which
departments the CSI masks were distributed —

(a) the number of CSI masks procured by GLD from CSD each year
(Information (a)); and

(b) the number of CSI masks distributed by GLD to individual
government departments each year (Information (b)).

248. In its email dated 14 February 2020 sent to the complainant via
the Financial Services and the Treasury Bureau (FSTB), GLD indicated
that it had procured an average of 1.1 million CSI masks from CSD every
month and issued roughly the same amount to government departments per
month in 2019.

249, In the complainant’s email to GLD dated 16 February 2020, citing
the Code on Access to Information (the Code), the complainant further
requested GLD to provide information about GLD’s procurement of
Personal Protective Equipment (PPE) (including CSI masks, gowns or
other PPE produced by CSD) from CSD in the past three years (i.e. 2017
to 2019) —

(a) the quantity of PPE provided by CSD to GLD each year
(Information (c)); and

(b) the quantity of PPE distributed by GLD to individual government
departments each year (Information (d)).
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250. In its email to the complainant on 1 April 2020, GLD indicated
that in respect of Information (c), GLD procured an average of about 1.1
million CSI masks from CSD per month and issued roughly the same
amount to government departments during 2017 to 2019. GLD also
procured from CSD around 130 000 gowns produced by CSD in 2017. For
Information (d), GLD indicated that with a sharp increase in global demand
for anti-epidemic items, the Government faced keen competition in its
procurement work. Therefore, to avoid undermining the bargaining power
of GLD and other government departments in the procurement of PPE
items, GLD considered that it was not appropriate to further disclose
relevant information at that time. Pursuant to paragraphs 2.9(a), 2.9(b) and
2.9(c) of the Code, GLD refused to provide information about Information
(d) to the complainant.

251.  The complainant was not satisfied with GLD’s refusal to provide
information about Information (d). The complainant did not understand
why GLD’s disclosure of information about the quantity of PPE distributed
to individual government departments during 2017 to 2019 would affect
GLD’s procurement work in 2020. The complainant also indicated that
the disclosure of information about Information (d) involved public
interest, as it would help clarify rumours that some CSI masks had been
leaked by public officers to the market for profits.

The Ombudsman’s observations

Information (d) relating to masks

252.  Inits response to the Office’s investigation, GLD indicated that if
Information (d) relating to masks for 2017 to 2019 was disclosed, the
bargaining power of GLD and other government departments at that time
in procuring masks through commercial channels would be undermined,
thus causing possible financial losses to the Government and possible harm
to its effective operation. The Office understood GLD’s worries.

253. However, the Office noted that FSTB, which oversaw GLD,
openly acknowledged in a press release on 7 February 2020 that GLD had
a limited stock of about 12 million masks (including about 3 million non-
CSI masks) at that time for meeting the needs of government departments.
On 16 February 2020, FSTB issued another press release to point out that
the Government had kept the total demand for masks at about 8 million per
month, and that GLD’s stock of about 12 million masks at that time,
together with the stock kept by individual departments and the masks
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produced by CSD, could only last for around two months. In addition, on
as early as 26 January 2020, the Government had already disclosed through
a press release that CSD produced an average of 1.1 million CSI masks per
month.

254.  As far as the Office understood, it was an indisputable fact that
there was a shortage of masks across the globe at that time. That CSD’s
production capacity was not sufficient to meet the consumption of
government departments and that the Government’s stock of masks was
only sufficient to meet the departments’ demand for about two months
were also information available in the public domain. Given that the
supply side knew fully well on the demand of the buyers, disclosure of
Information (d) relating to masks by GLD to the complainant would not
necessarily worsen the situation further and had further impacts on the
bargaining power of GLD and other government departments in procuring
masks through commercial channels. Hence, the Office considered that
GLD might be over cautious about the possible consequences of disclosing
the requested information.

255. Furthermore, while the supply shortage of masks was acute at that
time, there were rumours about suspected abuses of CSI masks circulating
in the community from time to time. This had not only drawn attention
and even queries from the general public, but had also led to calls for the
Government to provide full details about the production and sale of CSI
masks. In consequence, ‘mask’ issues had become a subject that involved
public interest. The Office therefore considered that the disclosure of
information about masks for 2017 to 2019 under Information (d) would
help dispel public suspicion that the Government had ‘concealed’ the
whereabouts of CSI masks.

256. As shown above, in considering whether to disclose information
about masks for the period of 2017 to 2019 under Information (d) to the
complainant, GLD obviously had not considered various factors in a
holistic manner, including the public interest involved in the disclosure of
information. It showed GLD had not been comprehensive enough in
making the decision.

Information (d) relating to PPE items

257. Unlike the case of mask, Information (d) relating to PPE for the
period of 2017 to 2019, including the types, quantity supplied, stock level
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and consumption of PPE in respect of GLD and various government
departments, had never been made available to the general public.

258.  According to GLD, the information requested by the complainant
might reflect the demand of individual departments and the Government
as a whole for relevant PPE as well as the urgency of the demand. The
Office considered that if the information was made available to the public,
suppliers might be able to get the picture of the circumstances and therefore
in a better position to estimate the Government’s demand for PPE items.
As this might indeed affect the Government’s capabilities in negotiating
prices and seeking better contract terms in the course of procurement, thus
causing negative impacts on GLD’s procurement operations, GLD’s
refusal to provide the complainant with Information (d) relating to PPE for
the period of 2017 to 2019 pursuant to paragraphs 2.9(a), 2.9(b) and 2.9(c)
of the Code was considered justified.

259. Overall, The Ombudsman considered that in respect of GLD’s
handling of the complainant’s request for information, some of its
decisions were not fully in line with the spirit of the Code, and that GLD
had not been comprehensive enough in making these decisions. Therefore,
this complaint was partially substantiated. The Office was pleased to learn
that in view of the changes in circumstances relating to the supply of
relevant items, GLD provided information about Information (d) to the
complainant on 25 August 2020.

260.  The Ombudsman recommended GLD to gain experience from the
case and enhance staff training to ensure that every request and relevant
factors would be considered carefully in handling the public’s requests for
information in the future, and that its staff would act in strict accordance
with the requirements of the Code as well as the Guidelines on
Interpretation and Application.

Government’s response

261. GLD accepted The Ombudsman’s recommendations and has
stepped up training on the points to note when handling requests for
information under the Code in the briefing sessions and retraining courses
organised regularly for new recruits and in-service staff respectively.
GLD has also invited relevant department to conduct a seminar on the
Code for GLD’s staff.
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Government Logistics Department

Case No. 2020/1426(I) — Refusing to provide information about the
distribution of surgical masks between 2015 and 2019

Background

262. The complainant lodged a complaint to the Office of The
Ombudsman (the Office) against the Government Logistics Department
(GLD) on 28 March 2020, and provided supplementary information on 8
April 2020.

263.  The complainant wrote an email to GLD on 17 February 2020 to
request the following information —

(a) information about GLD’s [sale of] masks to government
[departments] and non-governmental organisations (NGOs),
including the names of government [departments] and NGOs to
which masks were passed or sold by GLD, the dates concerned,
the quantity involved and the respective prices in the five years
before the outbreak of the epidemic (Information (a));

(b) information about GLD’s redistribution or sale of masks to
government [departments], including the names of government
[departments] to which masks were passed or sold by GLD, the
dates concerned, the quantity involved and the respective prices
during the period from the outbreak of the epidemic to the date of
the complainant’s email to GLD (17 February 2020) (Information
(b)); and

(c) the criteria for deciding to pass or sell masks to those government
[departments] (Information (¢)).

264. In its email dated 8 April 2020 to the complainant, GLD indicated
that before the outbreak of COVID-19, the masks it procured from the
Correctional Services Department (CSD) (commonly referred to as CSI
masks) would only be supplied for use by government bureaux and
departments. For Information (a), GLD indicated that during 2015 to 2019,
it distributed an average of 1.1 million masks to government bureaux and
departments every month. It also indicated that no masks were passed or
sold to NGOs before the outbreak of the epidemic. As for Information (c),
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GLD indicated that masks would first be supplied to frontline staff
participating in quarantine-related work, execution of quarantine orders
(including medical and port health staff of the Department of Health) and
maintenance of essential public services. Inrespect of specific information
about the number of masks distributed by GLD to individual government
departments in Information (a) and (b), GLD indicated that with a sharp
increase in global demand for anti-epidemic items including masks, the
Government faced keen competition in its procurement work. Therefore,
to avoid undermining the bargaining power of GLD and other government
departments in the procurement of anti-epidemic items, it was not
appropriate to disclose relevant information at that time.

265. The complainant was not satisfied with the reply and considered
that GLD had breached the Code on Access to Information (the Code) in
unreasonably refusing to provide Information (a) and (b) regarding
government [departments] that had received CSI masks, and that GLD had
not provided a response or relevant information about Information (c). As
such, the complainant complained to the Office against GLD.

The Ombudsman’s observations

266.  Inits response to the Office’s investigation, GLD indicated that if
Information (a) and (b) regarding government departments that had
received CSI masks was disclosed, the bargaining power of GLD and other
government departments at that time in procuring masks through
commercial channels would be undermined, thus causing possible
financial losses to the Government and possible harm to its effective
operation. The Office understood GLD’s worries.

267. However, the Office noted that the Financial Services and the
Treasury Bureau (FSTB), which oversaw GLD, openly acknowledged in a
press release on 7 February 2020 that GLD had a limited stock of about 12
million masks (including about 3 million non-CSI masks) at that time for
meeting the needs of government departments. On 16 February 2020,
FSTB issued another press release to point out that the Government had
kept the total demand for masks at about 8 million per month, and that
GLD’s stock of about 12 million masks at that time, together with the stock
kept by individual departments and the masks produced by CSD, could
only last for around two months. In addition, on as early as 26 January
2020, the Government had already disclosed through a press release that
CSD produced an average of 1.1 million CSI masks per month.
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268. As far as the Office understood, it was an indisputable fact that
there was a shortage of masks across the globe at that time. That CSD’s
production capacity was not sufficient to meet the consumption of
government departments and that the Government’s stock of masks was
only sufficient to meet the departments’ demand for about two months
were also information available in the public domain. Given that supply
side knew fully well on the demand of the buyers, disclosure of
information regarding government departments that had received CSI
masks in Information (a) and (b) by GLD to the complainant would not
necessarily worsen the situation further and had further impacts on the
bargaining power of GLD and other government departments in procuring
masks through commercial channels. Hence, the Office considered that
GLD might be over cautious about the possible consequences of disclosing
the requested information.

269. Furthermore, while the supply shortage of masks was acute at that
time, there were rumors about suspected abuses of CSI masks circulating
in the community from time to time. This had not only drawn attention
and even queries from the general public, but had also led to calls for the
Government to provide full details about the production and sale of CSI
masks. In consequence, ‘mask’ issues had become a subject that involved
public interest. The Office therefore considered that the disclosure of
Information (a) and (b) regarding government departments that had
received CSI masks would help dispel public suspicion that the
Government had ‘concealed’ the whereabouts of CSI masks.

270. As shown above, in considering whether to disclose Information
(a) and (b) regarding government departments that had received CSI masks
to the complainant, GLD obviously had not considered various factors in
a holistic manner, including the public interest involved in the disclosure
of information. It showed GLD had not been comprehensive enough in
making the decision.

271. As for Information (c), GLD had admitted that it should have
expressed itself more clearly in its reply to the complainant on 8 April 2020.
The Office accepted GLD’s explanation. GLD might have been able to
avoid this complaint if its reply had been more to-the-point.

272. Overall, The Ombudsman considered that GLD had not been
comprehensive enough in making the decision of refusing to provide
Information (a) and (b) to the complainant, and was not compliant with the
Code’s requirements on the provision of information by civil servants in
accordance with established practice upon requests. Furthermore, its reply
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on Information (c) could also be improved. Therefore, this complaint was
substantiated. The Office was pleased to learn that in view of the changes
in circumstances relating to the supply of relevant items, GLD provided
Information (a) and (b) to the complainant on 25 August 2020.

273. The Ombudsman recommended GLD to —

(a) give another written reply to the complainant in respect of
Information (c) and explain the circumstances concerned; and

(b) gain experience from the case and enhance staff training to ensure
that every request and all relevant factors would be considered
carefully in handling the public's requests for information in the
future, and that its staff would act in strict accordance with the
requirements of the Code as well as the Guidelines on
Interpretation and Application.

Government’s response

274. GLD accepted the Ombudsman's recommendations. In respect of
Information (c), GLD issued another email to the complainant on 16
October 2020 to explain the circumstances concerned. GLD has also
stepped up training on the points to note when handling requests for
information under the Code in the briefing sessions and retraining courses
organised regularly for new recruits and in-service staff respectively. GLD
has also invited relevant department to conduct a seminar on the Code for
GLD's staff.
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Government Logistics Department

Case No. 2020/2073(I) — Refusing to provide information about the
procurement of surgical masks and the distribution of personal
protective equipment in 2020

Background

275. On 19 June 2020, the complainant lodged a complaint with the
Office of The Ombudsman (the Office) against the Government Logistics
Department (GLD).

276. The complainant emailed GLD on 29 February 2020 and cited the
Code on Access to Information (the Code) to request information about
different types of anti-epidemic supplies (including surgical masks (but not
limited to masks manufactured by the Correctional Services Department

(CSI masks)), N95 masks, protective gowns, protective coverall suits,
50ml alcohol-based handrub, 50ml alcohol-based handrub gel and bleach)

(a) the number of CSI masks procured by GLD from CSD during the
period from 23 January 2020 to 29 February 2020 (Information

(a));

(b) a list of government departments that received CSI masks from
GLD during the period from 23 January 2020 to 29 February 2020,
and the quantity received by individual departments (Information

(b));

(c) the stock level of CSI masks kept by GLD as at 29 February 2020
(Information (c)); and

(d) alist of government departments that received other anti-epidemic
supplies from GLD during the period from 23 January 2020 to 29
February 2020, and the quantity of each anti-epidemic item
received by the departments concerned (Information (d)).

2717. In its email reply dated 17 April 2020 to the complainant, GLD
indicated that GLD and other government departments were making their
best endeavours to procure anti-epidemic supplies through different
channels and means. With a sharp increase in global demand for anti-
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epidemic supplies, the Government faced keen competition in its
procurement work. Therefore, to avoid undermining the bargaining power
of GLD and other government departments in the procurement of anti-
epidemic supplies, GLD considered that it was not appropriate to disclose
relevant information at that time. Citing paragraphs 2.9(a), 2.9(b) and
2.9(c) of the Code, GLD explained to the complainant the reasons for its
refusal of the above-mentioned request for information.

278. On the same day, the complainant sent an email to GLD to request
areview. In its reply to the complainant on 28 May 2020, GLD indicated
that as the Government was still facing keen competition in procurement
work at that time, disclosing relevant information might enable suppliers
to estimate the actual demand of the Government or individual departments
for various anti-epidemic supplies, thus undermining the bargaining power
of the Government in procuring anti-epidemic supplies. Hence, GLD
maintained its decision of not providing the complainant with the above-
mentioned information.

279.  The complainant considered that the information requested GLD
involved absolutely no sensitive information, such as the Government’s
procurement procedures, procurement prices or the names of suppliers.
Furthermore, the quantity of anti-epidemic supplies received by
government departments involved significant public interest, as it not only
involved the occupational safety and health of the staff of various
departments, but would also have a bearing on the consideration of the
public in whether to use services provided in those departments. In
addition, given that the local epidemic situation and the procurement of
anti-epidemic supplies worldwide had already eased off, the Government
had, at that time, no reason to maintain its refusal to disclose the
information requested. As a consequence, the complainant lodged a
complaint to the Office against GLD’s unreasonable refusal of the request
for information.

The Ombudsman’s observations

Information (a) to (d) relating to masks

280. In its response to the Office’s investigation, GLD indicated that if
Information (a) to (d) relating to masks was disclosed, the bargaining
power of GLD and other government departments at that time in procuring
masks through commercial channels would be undermined, thus causing
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possible financial losses to the Government and possible harm to its
effective operation. The Office understood GLD’s worries.

281. However, the Office noted that the Financial Services and the
Treasury Bureau (FSTB), which oversaw GLD, openly acknowledged in a
press release on 7 February 2020 that GLD had a limited stock of about 12
million masks (including about 3 million non-CSI masks) at that time for
meeting the needs of government departments. On 16 February 2020,
FSTB issued another press release to point out that the Government had
kept the total demand for masks at about 8 million per month, and that
GLD’s stock of about 12 million masks at that time, together with the stock
kept by individual departments and the masks produced by CSD, could
only last for about two months. In addition, on as early as 26 January 2020,
the Government had already disclosed through a press release that CSD
produced an average of 1.1 million CSI masks per month.

282.  As far as the Office understood, it was an indisputable fact that
there was a shortage of masks across the globe at that time. That CSD’s
production capacity was not sufficient to meet the consumption of
government departments and that the Government’s stock of masks was
only sufficient to meet the departments’ demand for about two months
were also information available in the public domain. Given that supply
side knew fully well on the demand of the buyers, disclosure of
Information (a) to (d) relating to masks by GLD to the complainant would
not necessarily worsen the situation further and had further impacts on the
bargaining power of GLD and other government departments in procuring
masks through commercial channels. Hence, the Office considered that
GLD might be over cautious about the possible consequences of disclosing
the requested information.

283. Furthermore, while the supply shortage of masks was acute at that
time, there were rumors about suspected abuses of CSI masks circulating
in the community from time to time. This had not only drawn attention
and even queries from the general public, but had also led to calls for the
Government to provide full details about the production and sale of CSI
masks. In consequence, ‘mask’ issues had become a subject that involved
public interest. The Office therefore considered that the disclosure of
Information (a) to (d) relating to masks would help dispel public suspicion
that the Government had ‘concealed’ the whereabouts of CSI masks.

284. As shown above, in considering whether to disclose Information
(a) to (d) relating to masks to the complainant, GLD obviously had not
considered various factors in a holistic manner, including the public
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interest involved in the disclosure of information. It showed GLD had not
been comprehensive enough in making the decision.

Information (d) relating to other anti-epidemic supplies

285. Unlike the case of ‘mask’, Information (d) relating to other anti-
epidemic supplies, including the quantity supplied, stock level and
consumption of various anti-epidemic supplies in respect of GLD and
various government departments, had never been made available to the
general public.

286. According to GLD, the information requested by the complainant
might reflect the demand of individual departments and the Government
as a whole for relevant items and their consumption. The Office
considered that if the information was disclosed to the public, suppliers
might be able to get the picture of the circumstances and therefore in a
better position to estimate the Government’s demand for those anti-
epidemic supplies. As this might indeed affect the Government’s
capabilities in negotiating prices and seeking better contract terms in the
course of procurement, thus causing negative impacts on GLD’s
procurement operations, GLD’s refusal to provide the complainant with
information about other anti-epidemic supplies in Information (d) pursuant
to paragraphs 2.9(a), 2.9(b) and 2.9(c) of the Code was considered justified.

287. Overall, The Ombudsman considered that in respect of GLD’s
handling of the complainant’s request for information, some of its
decisions (i.e. the decisions relating to the request for information about
masks) were not fully in line with the spirit of the Code, and that GLD had
not been comprehensive enough in considering the factors. Therefore, this
complaint was partially substantiated. The Office was pleased to learn that
in view of the changes in circumstances relating to the supply of anti-
epidemic supplies, GLD provided relevant information to the complainant
on 24 August 2020.

288. The Ombudsman recommended GLD to gain experience from the
case and enhance staff training to ensure that every request and relevant
factors would be considered carefully in handling the public’s requests for
information in the future, and that its staff would act in strict accordance
with the requirements of the Code as well as the Guidelines on
Interpretation and Application.

Government’s response
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289. GLD accepted The Ombudsman’s recommendations and has
stepped up training on the points to note when handling requests for
information under the Code in the briefing sessions and retraining courses
organised regularly for new recruits and in-service staff respectively.

GLD has also invited relevant department to conduct a seminar on the
Code for GLD’s staff.
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Government Secretariat - Education Bureau

Case No. 2020/2731(I) — Refusing to provide the lists of schools that
had opted for creating a regular School Executive Officer post and
receiving the School Executive Officer Grant, under the “One
Executive Officer for Each School” policy

Background

290. On 16 June 2020, the complainant made a request to EDB in
accordance with the Code on Access to Information (the Code) for the lists
of schools that had opted for the following respectively under the “One
Executive Officer for Each School” policy —

(a) creation of a regular School Executive Officer post within the
approved non-teaching staff establishment; and

(b) disbursement of the School Executive Officer Grant (SEOGQG).

291. EDB informed the complainant in its reply of 27 July 2020 that
as the relevant information was provided by schools, it was regarded as
third party information. Such information could not be disclosed without
the consent of the schools concerned. EDB thus refused the complainant's
request on grounds of paragraph 2.14(a) of the Code.

292.  The complainant then lodged a complaint with the Office of The
Ombudsman (the Office), claiming that —

(a) EDB’s decision to refuse his request for information is wrong, and
pointed out that schools receiving the SEOG are required to make
public their plan and details for deployment of the grant, as stated
in EDB Circular Memorandum No. 37/2019 (Allegation (a)); and

(b) the content of EDB Circular No. 1/2008 referred to in the
Guidelines on the Compilation of School Development Plan,
Annual School Plan and School Report (the Guidelines on
Compilation) issued by EDB in 2019 was obsolete (Allegation (b)).
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The Ombudsman’s observations
Allegation (a)

293. According to paragraph 2.14(a) of the Code, if a department
invokes the said paragraph as the reason for refusal to disclose information,
it should first find out whether the third party that provides the information
will give consent to its disclosure. For the case in question, EDB did not
further explain to the complainant in its initial reply whether the schools
concerned had indicated refusal of disclosure. Moreover, EDB had issued
a circular memorandum requiring schools to make public their plan and
details for deployment of the grant, which inevitably left the complainant
sceptical of EDB’s decision. The Ombudsman noted that EDB had
reviewed the case and would provide the complainant with the requested
information in accordance with the Code.

294, Given that the Code has already built in a review mechanism, and

that EDB, upon review, eventually decided to provide the complainant

with the requested information, The Ombudsman considered Allegation (a)
unsubstantiated, but there was room for EDB to improve its way of
handling the case.

Allegation (b)

295. EDB explained its purpose of making reference to the circular
concerned in the Guidelines on Compilation back then. Having reviewed
the relevant information, EDB agreed that it was no longer necessary to
refer to the circular concerned and the unnecessary content has been
deleted accordingly. In view of this, The Ombudsman found Allegation
(b) substantiated. The Ombudsman was pleased to learn that EDB had
swiftly corrected the relevant content and reminded its staff to review the
content of its circulars in a timely manner in future.

296. On balance, The Ombudsman considered the complaint partially
substantiated, and recommended that EDB should strengthen staff training
to ensure their understanding of and compliance with the Code in handling
requests for information.
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Government’s response

297.

EDB accepted The Ombudsman’s recommendation, and has

taken the following follow-up actions —

(a)

(b)

At an internal meeting held in April 2021, EDB made
arrangements for the relevant officer to share with section heads
of relevant divisions their experience in handling the case
concerned and what officers should pay special attention to when
invoking the Code. The section heads have also been reminded to
draw on the above experience and enhance understanding of the
Code among its staff to ensure that request for information from
the public will be handled properly according to the Code and
relevant guidelines; and

EDB will continue to circulate internal circulars related to the
Code among relevant officers on a half-yearly basis and enhance
the understanding of the Code and relevant guidelines among staff
through different channels when necessary.
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Home Affairs Department

Case No. 2020/2585(I) — Failing to provide the District Council with
information about a works project

Background

298. On 29 June 2020, the complainants lodged a complaint with the
Office of The Ombudsman (the Office) against the Home Affairs
Department (HAD). They alleged that at the meeting of a District Council
(the District Council) on 21 January 2020 and the meeting of a Working
Group (the Working Group) under the District Council on 11 June 2020,
HAD was asked to provide the amount of payments made, the procedures
and an estimate of expenditure for terminating a works project, and the
contract with sensitive information masked for a specific works project
(the Project). HAD refused to provide the requested information
unreasonably, allegedly making a wrong decision and failing to comply
with the Code on Access to Information (the Code).

The Ombudsman’s observations

Estimate on the expenditure of terminating the construction works

299. At the meeting with the complainants and four other members-
elect of the District Council on 17 December 2019 and the District Council
meeting on 21 January 2020, HAD explained that there was no estimate on
the expenditure for terminating a works project. Given that the
Government had no intention to terminate the construction works of the
Project, HAD would not, in principle, estimate the financial implications
of terminating contract of the Project. Technically, the amount of
compensation could not be determined unilaterally, but through
negotiations between the two contracting parties. The process would
involve complex computation. Even if the Government attempted to make
such a financial estimate, the estimate would not be appropriate as the
Government would have no way to know the actual amount of resources
devoted by the contractor. Therefore, no such figures could be provided
to the District Council. In addition, HAD provided written replies on 9
and 20 January 2020 respectively reiterating the Government’s stance.

300. HAD explained that the Government had not estimated the
expenditure for terminating the works of the Project. In accordance with

94



paragraph 1.14 of the Code, departments are not obliged to acquire
information not in their possession. Therefore, The Office considered that
HAD did not breach the Code for not providing the Working Group with
the above information.

Procedures of terminating the construction works

301. At the District Council meeting on 21 January 2020, HAD
explained that pursuant to the General Conditions of Contract for Building
Works (General Conditions of Contract) for government works contracts,
the Government might terminate a contract if the contractor’s performance
was not satisfactory, but a new contractor had to be engaged to complete
the remaining works. Such provision would not be applicable if the works
contract of a project was terminated for reasons other than the contractor’s
unsatisfactory performance. HAD also explained that a contract had to be
drawn up in a way that was fair to all contracting parties. Therefore, the
works contract did not contain any clauses for terminating the contract by
payment of liquidated damages in accordance with the stage of works. The
General Conditions of Contract for government works contracts is already
in the public domain and is available at the website of the Development
Bureau, link to which was provided in HAD’s written reply to the Working
Group dated 8 June 2020.

302. HAD explained that the works contract of the Project did not
contain any “termination clauses” allowing exit from contract without
payment nor payment of liquidated damages, and that the General
Conditions of Contract was already available in the public domain.
According to paragraph 1.14 of the Code, departments are not obliged to
acquire information not in their possession or already published. Therefore,
The Office considered that HAD did not breach the Code for not providing
the Working Group with the “termination clause” which did not exist and
providing them only with the link to the website containing the General
Conditions of Contract.

Amount of payments made

303. At the Working Group meeting on 7 May 2020, HAD advised that
the Government had earmarked a total of about $76 million in 2019/20 and
2020/21 for meeting the works expenditure of the Project. In light of the
possibility that District Council members might take reference to “the
amount of works expenditure already incurred” when considering the
financial implications for terminating the Project, HAD explained at the
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meeting that, during the progression of a works project, sums already paid
by the Government to a contractor were not equivalent to the actual amount
payable by the Government, as the process of making payment to the
contractor involved time. First, the contractor had to submit invoices to
the Government regularly for reimbursement of works expenditure in
accordance with the works progress and contract terms. The Government
would then meticulously verify the claims before making payments to the
contractor within the time frame specified in the contract. Quite a number
of invoices were still being processed and there might still be outstanding
claims yet to be submitted by the contractor. Hence, the Government did
not have the actual or estimated sum payable to the contractor for the
Project at that time.

304. The Chairman of the Working Group wrote to HAD on 20 May
2020 to request a breakdown of the works expenditure. In its written reply
dated 8 June, HAD elaborated on the payment procedures given in the
preceding paragraph and reiterated that the Government did not have the
estimated sum payable to the contractor for the Project at that time. HAD
opined that the information requested by the complainants was not
“information in the department’s possession” as specified in the Code.

305. The Office agreed that as the Government did not have the
estimated sum payable to the contractor for the Project at that time, and the
information requested by the complainants was not “information in the
department’s possession” as specified in the Code.

306.  However, The Office noticed that at the Working Group meeting
on 7 May 2020 and in the letter dated 20 May 2020 to HAD, the Chairman
of the Working Group asked HAD to respond to the enquiry of “the actual
amount of payments made” for the Project and provide “the amount of
payments made to the contractor” respectively. The Office understood
HAD’s remarks that the sum already paid by the Government for the works
during a works project might not be able to fully reflect the prevailing
actual spending position. Nevertheless, HAD could have provided the sum
already paid to the contractor as at a specified date, with a note stating that
such figure did not cover invoices being processed and those yet to be
submitted by the contractor, so as to assist the complainants
comprehending the limitations of the figure. HAD’s claim that the
complainants might take reference to “the amount of works expenditure
already incurred” when considering the financial implications for
terminating the Project was not a valid reason for non disclosure of
information under the Code. In sum, The Office did not consider the
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disclosure of “the amount of payments made for the works” could be
refused under Part 2 of the Code.

Information of works contract

307. At the Working Group meeting on 7 May 2020, members of the
District Council requested the Government to provide the works contract
of the Project. HAD indicated at the meeting that the relevant General
Conditions of Contract was already available in the public domain, and the
link to the relevant webpage had also been provided to the Chairman of the
District Council at request. The other parts of the works contract contained
commercial confidences and information, and hence could not be divulged
by the Government. On 20 May 2020, the Chairman of the Working Group
submitted a written request for “the works contract with confidential
information masked”. In its written reply dated 8 June, HAD provided the
link to the webpage containing the General Conditions of Contract, and
reiterated that the other parts of the works contract could not be provided
as they involved commercial confidences and information.

308. Upon inspection of the works contract concerned, the Office
found that there were different parts in the contract, including the General
Conditions of Contract, Special Conditions of Contract, works
specifications, cost breakdown, records and declarations of the contractor,
drawings, etc. The Office confirmed that there was information provided
by the contractor in the contract (which are third party information
pursuant to in the Code), and accepted in principle that part of the
information (e.g. cost breakdown) was sensitive. Generally speaking,
HAD was of the view that the works contract contained commercial and
financial confidences, the disclosure of which might prejudice the
competitive edge or financial position of the concerned parties. Also,
according to the contract, the information provided by the contractor could
only be used for purposes specified in the contract. The Government,
being a party to the works contract, might be subject to the common law
duty of confidentiality and there was a risk of liability for breach of
confidence if the contract was disclosed. Furthermore, there was no
overriding public interest for disclosure in this case that might override the
duty of confidentiality on the part of the Government. The Office
considered that HAD’s explanation for not providing the works contract to
the Working Group on consideration of the provisions in paragraphs
2.14(a), 2.16 and 2.18 of the Code was not unreasonable. However, given
the principle of the Code that information would be released upon request,
HAD should disclose the information as far as possible instead of not
providing the entire works contract by adopting a broad-brush approach.
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The Office stressed that the purpose of the complainants’ request for
information was not a reason for refusing the request for information under
the Code.

309. Regarding HAD’s view that there were no grounds of public
interest for seeking the contractor’s consent to disclose information it had
provided, The Office noticed that the information requested by the
Working Group was “the works contract with confidential information
masked”. Therefore, The Office considered that whether HAD had to seek
the contractor’s consent to disclose its information was not the key factor
in this case. For the avoidance of misunderstanding, the views of The
Office should not be regarded as agreeing that this case did not involve
public interest, nor HAD was not required to seek the contractor’s consent
for disclosure of information.

310. HAD pointed out that masking all the confidential information of
the works contract would require an unreasonable diversion of the
department’s resources, to which the provision of paragraph 2.9(d) of the
Code was relevant. According to The Office’s understanding, specific
terms and conditions, and requirements relevant to the project (including
the General Conditions of Contract, part or the whole of the Special
Conditions of Contract, works specifications, etc.) were contained in the
tender documents issued by the Government during the tendering process
of the project, and were subsequently incorporated into the works contract.
They are not third party information and have been disclosed in the tender
documents during the tendering process, and thus were information was
relatively less sensitive and had a lower degree of confidentiality.
Therefore, contrary to HAD’s claim, there should be no need to divert a
huge amount of manpower to examine the contract and seek legal advice
in order to assess whether the information could be disclosed. As for the
cost breakdown in the works contract, The Office had inspected the
contract and, agreed that a large volume of information was involved.
Masking the confidential parts would require the deployment of a
substantial amount of manpower. Yet, the works contract consisted of
individual sections. HAD might remove the whole section involving the
cost breakdown. This would reduce considerably the resources required
for releasing the requested information as far as possible.

311.  Fordifferent sections of the contract, The Office opined that HAD
should review the Working Group’s request for the contract information
of the Project with a view of the comments given in the preceding
paragraph, and identify those information not restricted by considerations
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therein, so to release such information to the complainants as far as
possible.

312. The Ombudsman was of the view that HAD did not breach the
Code for not providing to the Working Group information that the
Government did not possess nor information already published. However,
HAD should provide information on “the amount of payments made for
the works™. In addition, HAD’s broad-brush approach in handling the
request for contract information of the Project was debatable. Therefore,
The Ombudsman considered this complaint partially substantiated.

313. The Ombudsman recommended HAD to —

(a) provide “the amount of payments made for the works” of the
Project to the Working Group. The Office noticed that HAD was
prepared to calculate the amount of payments made to the
contractor as at a specified date and inform the Working Group
accordingly, with a note on the limitations of the figure, including
the fact that the figure could not reflect the actual sum payable to
the contractor at that time; and

(b) review the Working Group’s request for contract information of
the Project.

Government’s response

314. HAD accepted The Ombudsman’s recommendations and has
taken up follow-up actions.

315. HAD wrote to the Working Group on 31 March 2021, providing
the amount of payments made by the Government for the works of the
Project as at 28 February 2021, with a note on the limitations of the figure.

316. HAD also reviewed again the Working Group’s request for the
works contract of the Project, and considered that the General Conditions
of Contract of the works contract could be released to the Working Group.
Such information was attached to HAD’s letter to the Working Group
dated 31 March 2021. The other parts of the works contract involved a
vast amount of commercially confidential information. Masking the
confidential information would involve a significant amount of work and
could only be accomplished by unreasonably diverting the department’s
resources. Besides, in HAD’s opinion, if any contract information other
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than the General Conditions of Contract was to be disclosed, the
Government, as a contracting party, was obliged to examine every detail
of the contract information in depth and seek legal advice in order to assess
whether the disclosure of any individual pieces of information would cause
prejudice to the contractor and/or the Government. As the process would
involve considerable manpower, thereby unreasonably diverting the
department’s resources, such information could not be provided to the
Working Group.

317. HAD informed The Ombudsman of the above follow-up actions
in its letter dated 6 May 2021. Subsequently, The Ombudsman enquired
in its letter dated 10 June 2021 whether HAD had taken into consideration
the following views in its review of the Working Group’s request for the
works contract —

(a) Apart from the General Conditions of Contract, part of the
information in the works contract had been made public through
the tender documents during the tendering process. Such
information was relatively less sensitive and had a lower degree of
confidentiality. Therefore, contrary to what HAD claimed, there
should be no need to divert a substantial amount of manpower to
examine the contract and seek legal advice in order to assess
whether the information could be disclosed; and

(b) Different parts of the works contract were contained in individual
sections. HAD might remove the whole section involving the cost
breakdown. This might reduce notably the resources required for
releasing the requested information.

318.  With regard to HAD’s decision of withholding from the Working
Group all parts and sections of the works contract other than the General
Conditions of Contract, The Ombudsman requested HAD to elaborate on
the considerations for not releasing different parts and sections of the
contract separately.

319. On 10 August 2021, HAD responded to The Ombudsman and
confirmed that it had considered thoroughly the Office’s above views and
question of whether sections other than those covering cost breakdown
could be released.

320.  HAD pointed out that apart from the cost breakdown, there were
other commercially sensitive or third party information in the works
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contract of the project that should be held in confidence, such as the
contractor’s statements of convictions made under the relevant legislation,
form of tender, etc. Such information might be scattered over different
parts of the contract. In addition, the contract terms were intertwined and
interrelated. Even though some contents, such as the contract terms on
liability and claims, did not seem to be confidential or third party
information, they might be taken advantage of by a third party other than
the contractor if released, which might cause losses to the Government.
Therefore, despite the Office’s view that part of the information of the
works contract had already been made public through the tender
documents during the tendering process and hence was relatively less
sensitive and had a lower degree of confidentiality, HAD opined that, for
the sake of prudence and safeguarding the Government’s interest, it was
necessary to examine every detail of the contract information in depth and
seek legal advice in order to evaluate whether the disclosure of any
individual pieces of information would cause prejudice to the Government
and/or the contractor. As the process would involve substantial amount of
manpower and hence unreasonably diverting the department’s resources,
to which the provision of paragraph 2.9(d) of the Code is relevant, such
information could not be provided to the Working Group. Taking into
consideration the views and recommendations of The Ombudsman, HAD
concluded that only the General Conditions of Contract in the works
contract could be provided to the Working Group.
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Housing Department

Case No. 2020/2314(I) — (1) Delay in handling water seepage complaint;
and (2) Refusing to provide information

Background

321.  The complainant is an owner of a Tenants Purchase Scheme estate
in Sham Shui Po while the flat on the upper floor (the Flat Above) is a
public rental housing (PRH) unit managed by the Housing Department
(HD). The complainant pointed out that there had been water seeping from
the Flat Above to the ceiling and wall of her flat since 2007. She and her
nephew lodged several complaints but the situation had not improved. In
May 2015, a large amount of sewage from the Flat Above seeped through
her flat. She subsequently learned from a District Council member’s office
that HD had conducted three rounds of tests between October 2015 and
June 2016 and confirmed that the seepage problem was caused by
unauthorised alteration of bathroom partition by the tenant of the Flat
Above. However, HD had not completed the reinstatement works until
2018. The complainant wanted to hold related parties responsible and thus
wrote a letter to HD on 7 October 2019 requesting for provision of reports
of the above three tests and all subsequent tests conducted by HD on the
Flat Above (the Request). However, HD simply rejected her request for
information through the loss adjuster’s response dated 30 October instead
of giving her a direct reply. She lodged a complaint against HD for —

(a) failing to properly follow up on her complaints about water
seepage from the Flat Above through her flat (Allegation (a)); and

(b) alleged breach of the Code on Access to Information (the Code) in
handling her request for information (Allegation (b)).

The Ombudsman’s observations
Allegation (a)

322. The Office of The Ombudsman (the Office) considered that upon
receiving the complaints lodged by the complainant, the property
management service contractor engaged by HD had sent staff to follow up,
including measuring humidity and conducting colour water test. There
was no information indicating that neither HD nor the estate service
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contractor had failed to take proper follow-up actions. Regarding the
allegation of the complainant that the ceiling seepage in her bathroom was
caused by the unauthorised alteration of partition by the tenant of the Flat
Above, HD had already denied it. As this involved professional judgement
of the works aspect but not administration matters, The Office had no
comment in this respect.

323. Nevertheless, although the estate service contractor found out in
January 2010 that the tenant of the Flat Above had made unauthorised
alteration to the bathroom partition, it was not until December 2015 that it
took follow-up actions on the unauthorised alteration. During the period
of nearly five years, there was no information indicating that neither HD
nor the estate service contractor had taken any regulatory action upon the
tenant of the Flat Above. Furthermore, the reinstatement of the partition
was subsequently suspended due to special personal reasons of the tenant.
As a result, the required reinstatement works were not completed until
September 2018. Such delay was indeed undesirable.

324. The Office noted that HD revised the estate management
guidelines in August 2016, setting out, among others, the time frame for
offending tenants to reinstate the flat. The Office believed that such
requirement could regulate the misdeeds of tenants.

325. In view of the above, The Ombudsman considered Allegation (a)
unsubstantiated, but other inadequacies were found on the part of HD.

Allegation (b)

326. HD explained that it did not aware of the Request until 17 October
2019 and the loss adjuster had not consulted it before making the response
on 30 October. Indeed, after HD was aware of the Request, there was
sufficient time for HD to intervene before the loss adjuster making the
response, but it failed to do so. This was tantamount to allowing the estate
service contractor and the loss adjuster to handle the matter on their own.
The subject request had not been properly followed up in the end. The
Office is glad to note that upon commencement of the full investigation,
HD has reviewed its previous follow-up work and took corresponding
actions which included disclosing relevant information to the complainant,
as well as reminding its staff to provide relevant information as appropriate
when handling similar cases in the future.
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327. The Ombudsman considered Allegation (b) substantiated. HD
should implement measures to ensure estate service contractors submit
timely to HD any requests for information received in the course of
handling claims, and HD staff should take appropriate follow-up actions
in accordance with the principles of the Code.

328. Overall, The Ombudsman considered the complaint against HD
partially substantiated and recommended that HD implement measures to
ensure estate service contractors submit timely to HD any requests for
information received in the course of handling claims, and HD staff should

take appropriate follow-up actions in accordance with the principles of the
Code.

Government’s response

329. HD accepted The Ombudsman’s recommendations. HD sent an
email to its estate service contractors on 18 January 2021 to remind them
that should they receive any requests for claim-related information from
claimants in the course of handling claims, they should submit the requests
to HD timely for follow-up.

330. HD organises training courses every year to brief its staff on the
provisions and requirements of the Code to familiarise them with the
relevant guidelines. In addition, HD regularly re-circulates General
Circular No. 5/2016 on “Handling Requests for Access to Information” by
email to remind all staff to follow up on requests for information according
to the guidelines contained therein and the principles of the Code. HD last
re-circulated the relevant circular on 20 July 2021.
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Housing Department

Case No. 2020/2477 — Mishandling the complaint against public
housing tenants for unauthorised dog keeping

Background

331. On 20 July 2020, the complainant lodged a complaint with The
Office of The Ombudsman (The Office) against the Housing Department
(HD). The complainant is a tenant of a flat in a building in a housing estate
in Sha Tin (the subject building). The complainant alleged that tenants of
several flats on the floor the complainant resided (the subject floor) were
suspected of unauthorised dog keeping and the barking of the dogs caused
nuisance (the dog barking problem).

332.  The complainant also said that a complaint was lodged with HD
about the dog barking problem in June 2019 and the HD staff replied that
they would ask the outsourced property services agent of the Estate (the
PSA) to follow up. Subsequently, the complainant repeatedly raised the
dog barking problem to the PSA, which replied that it had no authority to
interfere in dog keeping of tenants and only HD was empowered to allot
points to the tenants under the Marking Scheme. The complainant
complained against HD for mishandling his complaint, resulting in the
persistence of the dog barking problem.

The Ombudsman’s observations

333. The Office was of the view that the PSA and HD had followed up
the dog barking problem and carried out corresponding actions under the
Marking Scheme for Estate Management Enforcement in public housing
estates based on their findings. However, The Office considered it
undesirable as, there was clearly room for improvement in respect of the
effectiveness of HD’s enforcement, and that the investigation efforts
devoted at the initial stage went futile. In fact, according to the Operation
Manual of the Marking Scheme, officers were only required to make a
record on site and take photos of the dogs as far as practicable for use as
evidence, but the PSA’s misinterpretation of the guidelines affected the
enforcement effectiveness of the Marking Scheme.

334. Relevant records showed that upon receipt of the complainant’s
complaint in September 2019, the PSA staff conducted site inspection on
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the same day and heard dogs barking from the subject flats, but nobody
answered the door. Although the PSA staff later succeeded in making
home visits to individual units, such visits were ineffective in terms of
evidence collection and enforcement as prior notice and tenants’ consent
were required before entering and the tenants could make preparation in
advance. Subsequently, security guards found in a number of inspections
barking noise emanating from the subject flats but they could not collect
further evidence as nobody answered the door. Follow-up work was thus
highly impeded.

335. HD heard dogs barking during the period from October 2019 to
January 2020. However, as nobody witnessed the dogs inside the subject
flats and took photos of them, HD could only continue to arrange for site
inspection by staff and security guards of the PSA/HD. This showed that
HD’s enforcement actions only focused on compliance with existing
procedures, neither had it reviewed timely if such procedures were
effective in meeting the enforcement target, nor adjusted strategies in
relation to evidence collection and corroboration as appropriate. After
prolonged follow-up without further progress, HD should have adjusted
the methods of collecting evidence as early as possible. It was not until
November 2020, where several months had passed, that HD reviewed the
situation, sought legal advice, carried out further inspection and
supervision and adjusted the methods of collecting evidence.

336. HD explained that further inspection and supervision were not
carried out earlier because manpower had been deployed to cope with the
COVID-19 epidemic. In this regard, The Office considered the HD’s
explanation debatable. The COVID-19 epidemic only broke out in late
January 2020. If HD could promptly consider the evidence submitted by
the witnesses (i.e. the allegations by the complainant and security guards
about dog barking noise emanating from the subject flats) and enhance
evidence collection by adjusting its action plans, the problem could have
been solved before the outbreak of the epidemic. Not to mention that the
Special Operations Team (SOT) of HD had witnessed the tenant of one of
the flats complained going out with a dog on 29 November 2019, which
should have warranted HD’s further actions at that time.

337.  The Office considered it undesirable for HD to spend more than
a year to obtain sufficient evidence for issuing the Notification Letter on
Allotments of Points to tenants of relevant flats. Besides, the SOT
submitted its investigation findings of 29 November 2019 to the
outsourced PSA without submitting to the District Tenancy Management
Office (DTMO) concurrently, which shall be improved. Inadequacies
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were also found on the part of HD. HD’s finding of insufficient evidence
on the premise of PSA’s misinterpretation of its guidelines of the Marking
Scheme had led to the elapsing of the opportune time for enforcement
action in resolution of the dog barking problem, and it was considered
unsatisfactory.

338. The complainant also alleged that the PSA staff contended that
the PSA had no authority to interfere with tenants’ dog keeping, which the
relevant staff had denied. Given the lack of corroborative evidence, The
Office could not ascertain the factual situation and would refrain from
commenting. Nevertheless, the contention that the PSA did not have the
authority to allot points was true.

339. In light of the above, The Ombudsman was of the view that
although HD had followed up the complaint according to the relevant
workflow, there were inadequacies during the process. Therefore, The
Ombudsman considered this complaint partially substantiated and
recommended that HD —

(a) continue to monitor the subject flats to see whether there is
recurrence of cases of unauthorised dog keeping and take follow-
up actions accordingly in a timely manner;

(b) review and improve the relevant guidelines in the Operation
Manual where necessary to keep up with the operational
experience and enhance enforcement effectiveness;

(c) review the SOT’s workflow for releasing investigation findings so
that DTMO can obtain the investigation details simultaneously in
order to monitor the follow-up actions taken by PSAs and review
their decisions; and

(d) strengthen training for frontline enforcement staff to enhance their
effectiveness in handling complaints about unauthorised dog
keeping.

Government’s response

340. HD accepted The Ombudsman’s recommendations and has taken
the following actions —
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(a)

(b)

(c)

(d)

HD and the PSA have been monitoring the subject floor and no
case of unauthorised dog keeping has been found so far. Staff of
the PSA and HD also contacted the complainant by phone on 8 and
10 June 2021 respectively. The complainant stated that dogs
barking was no longer heard from surrounding units and was
satisfied with the follow-up of HD and the PSA;

To enhance enforcement effectiveness, HD reviewed the relevant
guidelines and the SOT’s workflow for releasing investigation
findings, and issued the revised guidelines and workflow to
frontline estate management staff. The revised guidelines in the
Operation Manual of the Marking Scheme for Estate Management
Enforcement in Public Housing Estates stipulate that in cases of
unauthorised keeping of dogs/animals, even without photos of the
dogs/animals as evidence, officers can allot penalty points if they
personally see the dogs/animals. Dog barking noise can also be
treated as prima facie evidence for further enforcement actions;

According to the SOT’s revised workflow for releasing
investigation findings, after completing the investigation on
unauthorised dog keeping in an outsourced estate, the SOT shall
submit the original investigation report to the outsourced PSA for
enforcement actions with a copy to DTMO and the Property
Service Administration Unit of HD, so that they can follow up the
investigation findings of the SOT more effectively; and

To enhance the capability of frontline estate management staff in
handling complaints about unauthorised dog keeping, HD
organised a training session and a seminar on 9 and 26 March 2021
respectively, during which responsible officers explained the
updated guidelines and procedures and shared their experience.
Content of the training session and the seminar has been uploaded
to the intranet of HD for reference by all staff.
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Housing Department

Case No. 2020/2812 — (1) Unreasonably handing in the applications for
displaying posters in a public housing estate to its headquarters for
approval; (2) Lack of transparency in its vetting procedures; (3) Delay
in handling the applications; and (4) Failing to update the applicants
on the progress of poster vetting

Background

341.  The complainants claimed that since June 2020, a number of
applications submitted by District Council members for displaying posters
in public housing estates had suddenly and unreasonably been sent to the
headquarters of Housing Department (HD) for vetting by estate offices
(Allegation (a)). The vetting procedures lacked transparency. No reasons
were given as to why the posters were submitted to the headquarters for
vetting and, despite the applicants’ requests, information such as vetting
criteria, procedures, processing time and the names and contact numbers
of the responsible officers was not provided (Allegation (b)). There was
also delay in the handling of a number of applications (Allegation (c)).
HD’s failure to proactively update the applicants on the vetting progress of
the subject posters had seriously upset the applicants’ administrative
arrangements and resulted in a wastage of resources; leading to delay in
receiving such information which affected the public’s right to know
(Allegation (d)).

342. The complainants provided detailed information on the
applications for displaying posters, which involved the vetting of a total of
six applications.

The Ombudsman’s observations

Allegation (a)

343. When the publicity materials (PMs) of an application were
considered controversial in contents, HD followed the prevailing policy
and guidelines by referring the application to the headquarters for handling.
There was no sudden change in practice. The Office of the Ombudsman
(the Office) took the view that frontline staff in different estate offices
might not have the same understanding of HD’s vetting criteria regarding
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PMs that involved controversial contents. HD’s current practice could
indeed maintain consistency in handling applications and was not
considered unreasonable. The Ombudsman considered Allegation (a)
unsubstantiated.

Allegation (b)

344. HD claimed that it had, through different means, explained to the
applicants the criteria for vetting applications, and that applications
involving publicity materials with controversial contents would be referred
to the headquarters for vetting. However, when the Office investigated the
six applications concerned, it found that HD had not specified clearly what
and how the poster contents were controversial nor reasons for failing to
meet HD’s vetting criteria. The Office took the view that when processing
the applications, HD should be as clear and specific as possible in
explaining to the applicants why the applications were rejected (e.g. which
ordinance or guideline had been violated). This would not only help
applicants submit their applications in accordance with HD’s requirements
but also better meet the public’s expectation on good public administration.

345. The Office had also studied the documents/information
mentioned by HD and found that they had not clearly set out the vetting
procedures, the panel responsible for vetting (the Panel), ranks of officers
comprising the Panel and the appeal mechanism. The Office considered
that HD, having formulated vetting procedures for the applications of
displaying PMs, should make public these procedures as far as possible so
that applicants could have a better understanding. There was nothing
wrong to have estate staff to act as contact persons to inform applicants of
the vetting progress and relay applicants’ views to the Panel at the
headquarters. It is also reasonable for the applicant to enquire the status of
its application, and the names and titles of the subject officers. The Office
took the view that based on the principle of good public administration,
HD should clearly update the applicants with the latest application status
upon their enquiry, and provide them with the titles of the officers
responsible for vetting the applications. If the application concerned was
being vetted by the Panel, titles of the Panel members should be provided.
Therefore, The Ombudsman considered Allegation (b) partially
substantiated.
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Allegation (c)

346.  When a relatively complicated application or an application
involving controversial contents was received and the Panel of HD
headquarters could not determine immediately whether the message
conveyed by the poster met the display requirements, the Office considered
it prudent and responsible for the Panel to conduct further discussions,
submit the application to higher ranking officers for vetting and/or seek
legal advice. Furthermore, given that a considerable number of
applications for display of posters with controversial contents were
received during that period and these cases involved new legislations, it
was understandable that the Panel needed more time to handle the
applications concerned. Nevertheless, when studying the case, the Office
found that according to HD’s guidelines, the PMs displayed should be
informative and the information should be welfare- or service-providing
and non-profit making in nature. In this regard, the Office considered that
it should not be difficult to define whether or not an application is “welfare-
or service-providing”. Had such criterion been considered at the outset,
the vetting process could have been expedited and prolonged waiting time
could have been avoided. The Ombudsman considered Allegation (c)
unsubstantiated but found that there was room for improvement.

Allegation (d)

347.  The Office took the view that if longer processing time for an
application was anticipated, HD should take the initiative to communicate
with the applicant regarding the latest position or progress of the
application rather than informing the applicant upon individual councillors’
requests. The Office urged HD to review its current vetting procedures
and formulate clearer guidelines regarding applications that require longer
processing time, such as proactively updating the applicants with the latest
progress of their applications through regular interim replies. The
Ombudsman considered Allegation (d) substantiated.

348. To conclude, The Ombudsman considered this complaint
partially substantiated and recommended that HD —

(a) disclose the vetting procedures and guidelines formulated by HD
regarding application for display of PMs in more detail, through
its website and other channels;
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(b)

(c)

remind its staff that when responding to enquiries, they should
clearly inform applicants of the latest vetting progress of their
applications, and provide applicants with the titles of the
responsible officers in a more positive and open manner. If the
case is being vetted by the Panel, the titles of the Panel members
should be provided; and

review the current vetting procedures and formulate guidelines for
applications that require longer vetting time, e.g. proactively
updating the applicants with the latest progress of their
applications through regular interim replies.

Government’s response

349.

HD accepted The Ombudsman’s recommendations and has taken

the following actions —

(a)

(b)

(c)

HD’s vetting criteria and guidelines regarding the display of
publicity materials have been revised and uploaded onto the
websites of the Housing Authority and HD. Staff of estate offices
have issued letters to local parties concerned to ensure that they

are well aware of the revised criteria and procedures for the display
of PMs;

HD reminded its staff by email on 15 June 2021 that when
handling applications for displaying posters/banners, they should
timely inform the applicants of the latest progress. Where
necessary, an interim reply and regular replies should be made, and
titles of the responsible officers/ Panel members should also be
provided to the applicants; and

HD has already revised the guidelines and reminded staff to timely
inform applicants of the latest progress of their case. Where
necessary, an interim reply and regular replies should be provided.
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Housing Department and Social Welfare Department

Case No. 2019/4924A (Housing Department)- Rejecting the
complainant’s rehousing applications with unreasonable and
discriminatory reasons

Case No. 2019/4924B (Social Welfare Department) — Failing to
properly follow up the complainant’s rehousing applications

Background

350.  The complainant and the complainant’s son lived in a public
housing estate in the New Territories. They both diagnosed with
psychological illness and received regular medical treatment at psychiatric
out-patient clinics in public hospitals. They had frequent conflicts and
their relationship was poor. The godmother of the son (the godmother)
lived in Kowloon and always rendered support to the complainant and the
complainant’s son. In September 2017, the complainant approached a
social worker (Social Worker A) of the Medical Social Service Unit
(MSSU) of the Social Welfare Department (SWD) to apply for housing
transfer to Kowloon to gain better support from the godmother. Social
Worker A relayed the complainant’s transfer request to the Housing
Department (HD) and referred the case to a social worker (Social Worker
B) of another MSSU of SWD to follow up on the welfare needs of the
complainant.

351. In February 2018, HD informed the complainant that the
application for special housing transfer was rejected and also notified
Social Worker B of the result. With due regard to the complainant’s
situation, in June 2018, Social Worker B recommended HD to consider
another request of the complainant for housing transfer to Kowloon (the
Second Application). In view of the change in circumstances and
preference of the complainant, in November 2018, SWD made another
recommendation to HD for housing transfer to another estate in the same
district the complainant was residing (the Third Application). In August
2019, the complainant was notified by Social Worker B that the application
for housing transfer within the same district was declined by HD as the
complainant had no social support in the district. Owing to further change
in the complainant’s situation, SWD recommended housing transfer to
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Kowloon for the complainant in September 2019 to facilitate her medical
treatment and access to social support (the Fourth Application).

352. The complainant lodged a complaint to the Office of The
Ombudsman (the Office) in November 2019, complaining that Social
Worker B discharged responsibilities in a perfunctory manner and failed
to properly follow up on the complainant’s rehousing application,
including failing to take the initiative to contact the complainant and
inform the application progress, and failing to provide relevant supporting
documents to HD, which resulted in HD writing to the complainant
consequently, requesting for documents that the complainant did not
possess.

The Ombudsman’s observations

353.  The Office considered that applicants had the responsibility to
submit the required documents to HD for processing. Being affected by
psychological illness, the complainant was often emotionally unstable and
would intermittently refuse to be contacted by the staff of HD or SWD,
making it difficult for the two departments to follow up on the case
effectively. This was one of the reasons for the prolonged handling of the
applications.

354.  The Office noted that the two departments had different views on
whether certain documents should be obtained for processing of the
rehousing application. During the handling of complainant’s special
transfer applications, HD had all along required the complainant to provide
the relevant supporting documents in accordance with the existing policies,
and provided clarifications and explanations as to why it sought assistance
from SWD to collect such documents. The Office considered that HD’s
explanations were not unreasonable.

355. Meanwhile, the complainant had all along thought that Social
Worker B was wholly responsible for following up on the rehousing
application. The Office considered that in the process of assisting the
complainant to handle the three applications for special housing transfer,
Social Worker B had all along taken the initiative to contact the
complainant, relayed HD’s requirements to her, kept the complainant
informed of the application progress and asked for the relevant supporting
documents. The Office did not consider that Social Worker B had
discharged her duties in a perfunctory manner. The Office considered that
Social Worker B could have explained roles and duties to the complainant
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as early as possible, and considered exploring other feasible ways to assist
the complainant. For example, Social Worker B could have assisted by
arranging a meeting between the complainant and the staff of HD and
accompanied the complainant to the meeting to provide emotional support,
so that the staff of HD could explain to the complainant directly the criteria
and details of the rehousing application. The Office also pointed out, if
HD’s staff had taken into account the fact that the complainant might not
be able to obtain a referral letter from medical professionals on own accord
as a result of psychological illnesses, and taken the initiative to consult
SWD about the complainant’s circumstances before rejecting the first
application, The Office believed that it would have helped HD process the
application.

356. On the location preference, the Office believed that the request
for transfer to another estate within the same district was the complainant’s
contention. While such was still categorised as special housing transfer,
the complainant mistaken that the procedures were simpler, thereby
making it easier to obtain the approval of HD. Though the intention was
to ease the complainant’s emotional distress, the Office considered that
there was inadequacy for SWD to recommend the application based on the
misunderstanding of the complainant; it also necessitated HD’s
reassessment of the application and request for relevant supporting
documents. Unless there were sufficient reasons, the Office considered
that it would have been more reasonable and effective for SWD to continue
with the Second Application. The Office also pointed out that phrases in
HD’s letters of reply to the complainant could have led to
misunderstanding that the chance of approval for special transfer
applications varied with the choice of district. In this connection, The
Office suggested that HD should review the statements in its letters and
make amendments as appropriate to avoid any misunderstanding.

357. In light of the above analysis, the Ombudsman considered the
complaint unsubstantiated, but there was room for improvement. The
Ombudsman recommended HD and SWD to —

(a) enhance their collaboration and communication, and foster their
co-operative relations, especially in explaining clearly to each
other (including frontline staff) their roles and duties, and details
of the related housing policies; and

(b) advise their frontline staff to maintain direct and candid
communication with each other to clarify the issue when handling
individual applications.
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358. The Ombudsman also recommended SWD to —

(a) raise issues with HD as early as possible in a clear and definite
manner if there is any doubt on their requests or judgment;

(b) explain to applicants the roles and duties of SWD’s social workers
as early as possible; and

(c) strengthen training for social workers to familiarise them with the
principles, details and criteria of the existing public housing
policies (especially for housing transfer) so that they could identify
applicants who are in genuine need of housing transfer and make
effective recommendations to HD.

359. The Ombudsman also recommended HD to —

(a) remind its staff to be more sensitive in processing rehousing
applications, particularly when the applicant states that he/she is
suffering from illness and may not be able to independently handle
matters in relation to the applications. HD staff should, in such
case, proactively consult social workers for more details regarding
the applicant’s status and seek SWD’s early assistance; and

(b) review the statements in its letters and make suitable amendments
to avoid the misconception that same district rehousing
applications would have higher chance of success.

Government’s response

360. SWD and HD accepted The Ombudsman’s recommendations and
have taken the following actions —

(a) Since 2010, SWD and HD have set up a liaison group at
headquarters level and five liaison groups at district level to
enhance collaboration. In the past five years, the liaison groups
held seven meetings at headquarters level and 39 meetings at
district level to review and streamline procedures on handling
housing assistance cases, and to implement improvement
measures, including HD’s direct handling of requests for other
housing assistance made solely on medical grounds. HD met with
SWD at the meeting of the Local Liaison Group of the North
District and Shatin District on 21 April 2021 and exchanged views
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(b)

(c)

on the handling of the above case. The roles and responsibilities
of both sides, as well as details of the relevant housing policies
were explained at the meeting. Both sides agreed on the
importance of enhancing communications for processing future
cases in a more effective manner. SWD will make good use of the
liaison groups to enhance inter-departmental collaboration and
communication, including strengthening of the collection and
exchange of views and experience on handling housing assistance
cases from frontline workers at district level. HD and SWD will
also work closely to examine the mode of collaboration relating to
the handling of housing assistance cases among SWD, HD, NGOs
and other stakeholders concerned to propose measures for
enhancement of collaboration/ communication, and arrange
Liaison Group meetings at the headquarters level to further share
information about the roles and responsibilities of both sides in
handling transfer applications and other cases, and to strengthen
liaison and communications between the two parties;

SWD’s Committee on Integrated Family Service Centre,
comprising representatives from the headquarters and 11 District
Social Welfare Offices of SWD, 12 NGOs operating Integrated
Family Service Centres/ Integrated Services Centres and the Hong
Kong Council of Social Service, will remind staff to comply with
the relevant procedures and guidelines when handling applications
for housing assistance, explain the roles and duties of social
workers to applicants clearly, and maintain close communication
with HD. If there is any problem in communication and
collaboration with HD, sta